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A SUMMARY OF “THE NEW LAWS AND REGULATIONS FOR FINANCIAL 

CONGLOMERATES: WILL THEY BETTER MANAGE THE RISKS THAN THE 

PREVIOUS ONES?” 

 

By Elizabeth F. Brown* 

 

 

I. INTRODUCTION 

Federal and state laws allow U.S. financial conglomerates to own securities, insurance 

and depository institutions through a holding company structure.  Before the recent crisis, the 

federal or state agency responsible for regulating a financial conglomerate as a whole was 

determined by what subsidiaries that the holding company owned and in particular, the type of 

depository institution was usually determinative as to which agency regulated the financial 

conglomerate on a consolidated basis.  For example, the Office of Thrift Supervision supervised 

AIG, instead of the Federal Reserve because it owned a thrift, not a bank.   

The multiple regulators for financial conglomerates led to a number of problems that 

contributed to the recent financial crisis.  Among the problems created were inconsistent 

supervisory and regulatory standards, particularly with regard to capital adequacy, a failure by 

regulators to understand the risks (systemic, financial, operational, etc.) posed by subsidiaries in 

sectors outside of the primary responsibility of the regulator, the use of regulatory arbitrage, and  

____________________ 
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a failure to address the problems of increasingly larger and more interconnected financial 

conglomerates that posed systemic risks that made regulators opposed to letting them fail.  This 

last problem is generally referred to as the "too big to fail" problem. 

The Dodd-Frank Wall Street Reform and Consumer Protection Act
1
 (the "Dodd-Frank 

Act") attempts to correct some of these problems.  This article discusses how the different 

financial conglomerate regulations contributed to the recent financial crisis and whether the 

reforms in the Dodd-Frank Act corrected these problems.  It outlines the prior regulatory 

structure and addresses the problems created by this structure that contributed to the recent 

financial crisis.  It also outlines the reforms contained in the Dodd-Frank Act and analyzes to 

what extent they correct the problems present in the prior regulatory regime.  Finally, it 

concludes by point out what additional reforms might be taken to build on the reforms in the 

Dodd-Frank Act. 

II. PRE-CRISIS REGULATORY STRUCTURE FOR FINANCIAL CONGLOMERATES  

 The United States has over 115 federal and state agencies regulating some aspect of 

financial services within the United States.  These regulators include the Board of Governors of 

the Federal Reserve System (Federal Reserve), the Office of the Comptroller of the Currency 

(OCC) in the Treasury Department, the Office of Thrift Supervision (OTS) in the Treasury 

Department, the National Credit Union Administration (NCUA), the FDIC, the Securities and 

Exchange Commission (SEC), the Commodities Futures Trading Commission (CFTC), the 

Federal Housing Finance Agency (FHFA), the Securities Investor Protection Corporation 

(SIPC), and the Pension Benefit Guaranty Corporation (PBGC), as well as state insurance, 

banking, and securities regulatory agencies in all fifty states plus the District of Columbia.
2
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 Immediately prior to the current financial crisis, financial conglomerates could be 

regulated by the Federal Reserve, the OCC, the OTS, the SEC, the FHFA, and state regulators.  

Which federal regulator supervised a financial conglomerate depended in large part on whether 

the financial conglomerate owned a depository institution
3
 and what type of depository 

institution they owned.  If they owned a bank, the OCC or the Federal Reserve would regulate 

them as either a bank holding company (BHC) or a financial holding company (FHC).  If they 

owned a thrift or savings and loan, the OTS regulated them as a thrift holding company (THC).  

If they did not own a bank or a thrift but did own a securities firm, they could choose to be 

regulated by the SEC as a consolidated supervised entity (CSE) or a supervised investment bank 

holding company (SIBHC).   

 The FHFA regulated the government sponsored entities (GSEs), which comprise a 

special category of financial conglomerate because they were originally chartered by the federal 

government to help increase stability and liquidity in the U.S. housing markets.
 4

  In 2007, the 

GSEs were ranked as two of the twenty largest U.S. financial conglomerates based on revenues 

by Fortune magazine.
5
   

 Holding company regulators, like the Federal Reserve, generally were required to use the 

reports generated by the regulator for the subsidiary.  For example, under the Gramm-Leach-

Bliley Act
6
, the Federal Reserve could only examine a "functionally regulated subsidiary" of a 

FHC or a BHC under certain limited circumstances and they had very limited authority to 

impose regulations on subsidiaries.  Thus, the Federal Reserve and other holding company 

regulators generally deferred to the functional regulator of a particular subsidiary rather than 

conduct their own independent examination.  In addition, the United States did not have a forum 

or a body to coordinate the activities of its vast array of financial services regulators, although 
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the President’s Working Group came the closest to creating such a forum for strategically 

addressing the issues facing the financial services industry.  

III. PROBLEMS RESULTING FROM THE PRE-CRISIS REGULATORY STRUCTURE 

 Three factors -- problem loans, heavy reliance on wholesale funding, and high leverage -- 

contributed in various permutations to the crisis in a wide range of financial institutions, 

including financial conglomerates.  With the exception of Lehman Brothers, the largest financial 

conglomerates received some form of government assistance to keep them operating in some 

fashion. The U.S. government deemed AIG, Bear Stearns, Countrywide Financial, Merrill 

Lynch, Wachovia, and Washington Mutual to be too big to fail and interceded either with direct 

bailout assistance or by assisting with a merger to a healthier firm.  Smaller firms were not so 

lucky and hundreds of them were allowed to fail.   

 The pre-crisis regulatory structure contained a number of problems that ultimately 

contributed to the financial crisis, particularly the high leverage of many financial 

conglomerates.  The most serious of these problems were the following: 

1. The lack of uniform standards for financial conglomerates, particularly in the area of 

capital requirements, was a major problem.  The average leverage ratio for U.S. 

commercial banks in 2008 was 12 to 1.
7
  The firms regulated by the SEC as CSEs, such 

as Bear Stearns, Goldman Sachs, Lehman Brothers, Merrill Lynch, and Morgan Stanley, 

had average leverage ratios of 25.3 to 1 or higher.
 8

   

2. The lack of coordination amongst regulators with regard to risks (systemic, financial, 

operational, etc.) meant that problems were not handled consistently and information and 

expertise was not shared. 
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3. The failure of regulators to understand the risks posed by the functional businesses in 

which the financial conglomerates engaged led them to underestimate risks. 

4. The ability of some financial conglomerates to engage in regulatory arbitrage allowed 

them to pick the weakest regulator to supervise them. 

5. The failure of regulators to address the growth and concentration of firms within the 

financial services industry allowed some firms to become too-big-to-fail and a created 

the moral hazard problem that led to the bailouts. 

IV. PROPOSED SOLUTIONS IN THE DODD-FRANK ACT 

 The Dodd-Frank Act took three steps to address the problems posed by financial 

conglomerates.  First, it reduced the ability of financial conglomerates to engage in regulatory 

arbitrage and provided mechanisms to ensure that systemically important financial 

conglomerates are regulated by the Federal Reserve.  Second, it established uniform capital 

adequacy standards for financial conglomerates.  Third, it took some steps to minimize the "too 

big to fail" problem.   

 The Dodd-Frank Act reduced the ability of financial conglomerates to pick their regulator 

by closing the OTS and transferring its regulation of thrifts to OCC and its regulation of thrift 

holding companies to the Federal Reserve, by ending the remaining authority of SEC to regulate 

financial conglomerates, by requiring any FHC or BHC that received funds from the Troubled 

Asset Relief Program funds to continue to be regulated by the Federal Reserve even if they 

ceased to be a FHC or BHC, and by creating the Financial Stability Oversight Counsel (FSOC) 

that can force a nonbank financial conglomerate to be subject to supervision by the Federal 

Reserve on a two-thirds vote of the FSOC voting members.
9
  The Dodd-Frank Act enhanced 

supervision of financial conglomerates by establishing one set of minimum capital standard for 
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all conglomerates and requiring the Federal Reserve to examine nonbank subsidiaries that are 

engaged in activities that the subsidiary bank can do (e.g. mortgage lending).
 10

  Unfortunately 

the act does not require or give the Federal Reserve any new powers to examine the other 

subsidiaries of a financial conglomerate.  

 The Dodd-Frank Act attempts to provide mechanisms for regulators to use to deal with 

the "too big to fail" problem but these are inadequate to the task.  The act places a new cap on the 

growth of financial firms by preventing mergers that would create firms which would control 

more than ten percent of the total consolidated liabilities of all financial companies at the end of 

the prior year.
 11

  The act, however, provides several loopholes to this cap.  For example, it 

allows mergers if they involve at least one distressed financial institution.    

 The act does give the Treasury, the FDIC, and the Federal Reserve the power to force a 

troubled firm into liquidation, but they can do so only if they unanimously agree that it is 

necessary and only as a last resort.
12

  As a result, such an arrangement may prove extremely 

cumbersome in practice.  As part of this liquidation mechanism, the act envisions that the costs 

of any liquidation will be borne by the liquidating firm, its shareholders and creditors, not the 

U.S. taxpayers.
13

  It would do this by imposing an assessment on large financial companies to 

create a fund that would act like the existing state insurance guarantee funds.  The act, however, 

does not stop trouble firms from using the Federal Reserve's discount window and other 

government programs prior to entering receivership 

 Finally, the Dodd-Frank Act allows the FSOC to make recommendations to the Federal 

Reserve regarding what standards to use to address the problems posed by the growth in size and 

complexity of firms.
14

  The Federal Reserve, however, is not required to implement these 

recommendations.    
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V.  CONCLUSIONS  

 We are better off than we were before but Dodd-Frank Act still fails to adequately 

address the too big to fail problem.   Big firms are bigger and continue to receive a subsidy on 

the funds that they borrow. 

 

 

  

                                                 

1
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7
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8
 THE BEAR STEARNS COMPANIES INC., 2006 ANNUAL REPORT 46 (2006); GOLDMAN SACHS, 

2008 ANNUAL REPORT i (2008); LEHMAN BROTHERS HOLDINGS INC., ANNUAL REPORT (FORM 

10-K), at 29 (2007); Merrill Lynch, 2007 ANNUAL REPORT 56 (2007); MORGAN STANLEY, 

ANNUAL REPORT (FORM 10-K) at 80 (2006). 
9
 DODD-FRANK ACT, supra note 1, at §§111-113, 117, 312, 617. 

10
 Id. at §§171, 605(b). 
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A LESSON IN DUE DILIGENCE: NONTRIBUTARY DEVELOPED WATER AND THE 

DAUNTLESS TUNNEL 

 

 

by Elizabeth R. McVicker*, Metropolitan State College of Denver 

 

 

 

INTRODUCTION 

In October of 2007, a Colorado Joint Venture by the name of Leadville Water, J.V., filed 

an application for underground developed water rights from nontributary sources with the 

District Court for Water Division No. 1 in Colorado, the water division which oversees water 

rights and disputes over water rights for the South Platte River basin.
1
 If successful in convincing 

the court that, indeed, the water they want to claim is of the nature they describe, this venture 

will result in a contract worth more than $18 million. This paper will describe the opposition to 

this venture, based in Colorado statute and established water law, explain the impact of the 

gamble of the applicant and what is at stake for water users on the South Platte River. 

The South Platte River supplies water to more than 2/3rds of the citizens of Colorado; it 

originates high in the Mosquito Mountains in Park County, flows through the most populated 

areas of the state, including the Denver metropolitan area, and through some of the highest 

agriculture producing counties in the country until it crosses the state line near Julesburg, in the 

far northeastern part of the state, to continue its flow through Kansas.
2
 The South Platte is 

overappropriated, meaning that more people claim a right to use its water than there is water in 

the river. Municipalities, industries, farmers, ranchers, fishermen, kayakers, and government  

 

* Assistant Professor 
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entities all have a vested interest in maintaining their legally observed rights to the river; all are 

vigilant in studying any new claims put forth for rights to use the waters of this exceptional river. 

If an application for water in the river appears to be claiming water that already belongs to 

others, or if a claim seems deceptive and based on faulty science or lazy legal work, the senior 

users waste no time or resources in rallying against an application for South Platte water. 

Such was the response by a group of Opposers to the application by Leadville Water, J.V.  

In the two years since the date of the application filed by Leadville Water, a group of Opposers 

filed an objection to the application with the Division One Water Court.
3
 The Opposers include 

Centennial Water and Sanitation District (the District that supplies water to Highlands Ranch in 

the South Denver Metro area), the Center of Colorado Water Conservancy District (the District 

that serves Park County in protecting its last remaining water rights), the City and County of 

Denver, acting by and through its Board of Water Commissioners, and the Upper South Platte 

Water Conservancy District (the District which serves all of the upper mountain counties through 

which the upper reaches of the river flow). Also opposing the application were the State Water 

Engineer and the Division Water Engineer; the Engineers filed a request for Summary Judgment 

based on the fact that they believed that the Applicant‘s claim should be dismissed because the 

water it claims has already been appropriated by others.
4
  

The Water Court filed its order regarding the requests by the Opposers in March of 2010. 

Although the Court denied the summary judgment—the Court stated that the questions the 

engineers presented are more properly addressed as questions of law--
5
the Court recognized the 

arguments by the Opposers regarding a request on determinations of law; these findings by the 

Water Court spelled big trouble for the joint venture and seemed to point to a losing battle for the 

applicant during trial set in November and December of 2010.
6
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Nevertheless, Leadville Water, Joint Venture, the applicant, remained undaunted in its 

pursuit of its application. At first glance, the lack of due diligence that the applicants exercised 

prior to spending more than a half of a million dollars in legal and engineering fees seems 

foolish.  Leadville Water, J.V. had not conducted any of the engineering that would be required 

to uphold its burden of proving by a preponderance of the evidence that the water it claims is of 

the nature claimed, and, thus, that the claiming of that water would not be injurious to others. 

The Joint Venture‘s expert witnesses did not produce any of the scientific testing that would 

sustain their application. The JV‘s legal team continued to ignore the statutory laws that have 

replaced the old common law upon which they base their claim. The JV‘s actions certainly were 

not undertaken with any thought of ethical considerations of the many stakeholders affected by 

their claim—the Opposers will have had to spend hundreds of thousands of dollars fighting this 

frivolous claim by the time trial had finished and an appeal will have been made.  Yet, when 

asking why the joint venture application is undaunted in its pursuit of these waters emanating 

from the Dauntless Tunnel, high on Mount Sherman above the town of Fairplay in the central 

mountains of Colorado, one is reminded of watching a game of Texas Holdem‘.  Perhaps a 

player does not think twice of pushing hundreds of thousands of dollars worth of chips into the 

pot when there is a payoff of millions possibly waiting…if only no one calls his bluff. Similar is 

the case of the Leadville Water JV: by betting about $500,000 in legal fees and engineering fees, 

the applicant looks at a possible return of $18 million worth of water rights. No wonder they are 

dauntless. This is the story of this bet, replete with an explanation of certain intriguing facets of 

Colorado water law.  At the heart of the motion for the determination of question of law filed by 

the Opposers is the definition of nontributary groundwater and of developed water—that water 

that would reach the center of the earth if it were not for the actions of the applicant. This paper 
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premises that it is the wild dreams of the applicant that reach for the center of the earth and that 

the water the applicant claims is tributary water, water that is connected to surface streams that 

flow to the South Platte, and provides the crucial resource—already claimed, already being used-

-upon which everyone on the front range of the Colorado Rocky Mountains depends. 

THE PLAYERS 

There are three main players that are behind the Leadville Water, Joint Venture 

application for underground, developed water rights from nontributary sources. First in time was 

Leadville Corporation, a publically traded company dating back to the late 19
th

 century in 

Colorado. One family owns most of the shares. In the 1880s and 1890s, hundreds of mining 

shafts had been dug over thousands of acres on the flanks of Mt. Sherman and Mt. Sheridan. 

From the 1930s through the 1960s, Leadville Corporation, spent millions of dollars buying up 

these old claims and reworked those they thought to be the most viable. Leadville Corp was not 

staking these claims for water speculation, but for mining of possible lead and silver. In the 

course of the mining prospecting, Leadville Corporation drilled the Dauntless Tunnel and 

Dauntless Lateral into Mt. Sherman in the early 1960s; because the company was looking for 

silver, the tunnel follows the dip of one of the prominent geologic formations of the Rocky 

Mountains—the Leadville formation—because the Corporation thought that the ore deposits 

would follow this formation. They did not dig the tunnel very steep, just steep enough to drain 

water; this is what mining tunnels do—they should be dug just at an angle steep enough to drain 

the water; water is an enemy to mining operations.  

 Leadville Corporation stopped all operations in the early 1980s; the Corporation leased 

out their mines to a big mining company, but that company never made progress in finding ore 

so the claims have sat idle for almost 30 years. These are all patented mining claims; therefore, 
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there was no need for diligence as required by the 1872 Mining Act.  Leadville Corporation, 

thus, is sitting on an asset—although, of course, the liability associated with mining dumps such 

as possible actions by the EPA under CERCLA could haunt any new owners or operations.  

Player No. 2 is a man by the name of Ken Brodhurst. Mr. Brodhurst is a disbarred 

Colorado Water Attorney. Mr. Brodhurst was disbarred in the 1990s for stealing money out of a 

trust account, but he remains a player in water transactions in the State. He is active in trying to 

put water deals together and to receive a piece of those deals for himself. Mr. Brodhurst‘s 

business entity is called Dakota Water Resources LLC.  Brodhurst approached one of the main 

shareholders of Leadville Corporation, Mr. John Tiffany, and suggested that, together, they form 

a joint venture, with the purpose of claiming the water that flows from the Dauntless Tunnel. 

Brodhurst would be the main monetary contributor to the effort and, in fact, Leadville 

Corporation was to receive monthly payments as the deal was put together.  Leadville Water, 

J.V., a Colorado Joint Venture, was formed with the purpose of claiming the water from the 

Dauntless Tunnel and selling it. 

Player No. 3 is United Water and Sanitation District. United Water is a small special 

government district
7
 formed on a one acre bit of grass and thistles in Elbert County. No water or 

sanitation lines runs through it; no reservoir or water tank is located on it. The district has no 

customers in the county that authorized its creation. Traditional special districts provide a 

specific service to a specific group of residents, who pay fees for that service. Traditional special 

districts must show a need for the service and an ability to provide it; a county government must 

authorize them. Robert Lempke devised United Water and Sanitation District as a special district 

with no residents, but with a potential statewide service area.  Lempke chose Elbert County as 

the place to form his water district, hoping that the County Commissioners would not have 
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objections to the formation of a water district in their county, even though there would be no 

services for or ties to the County. There is a loophole in the special district statute that says that a 

district can have extraterritorial powers and do business anywhere in the state.
8
 Although 

developers in the state have used special districts to build golf courses, wastewater treatment 

plants and recreation centers, Lembke‘s plan to take his district statewide is a new twist to the 

special district loophole. United Water, indeed, has contracts to provide services to Cherry 

Valley and owns shares of the large water district, FRICO (Farmers Reservoir and Irrigation 

Company) which owns a vast network of reservoirs and canals that give United special access to 

a huge supply of South Platte water.
9
 United plays by different rules from most special districts 

in the state and some in the State think that ―he is trying to cloak water speculation in clothes of 

Colorado municipal government.‖
10

 Others have opined that Lembke is trying to amass water 

rights for speculative purposes and his wholesale water network would be unprecedented in 

Colorado.
11

  Although the Colorado Constitution establishes an undeniable right of its people to 

divert water from any stream for ―beneficial uses,‖ the State legislature and a series of state 

Supreme Court decisions have declared that speculation is not a beneficial use.
12

 Speculation is 

defined as buying water just to hold it, then sell it for a profit. Lembke defends his district and 

plans, claiming that he is not violating the speculation doctrine. Lembke claims that ―the district 

intends to provide water to various special districts and municipalities through the state and serve 

as a wholesaler of water.‖
13

 Other water attorneys, however, see this water and sanitation district 

on one acre of land with no customers, touting itself as a water wholesaler as the death knoll to 

the speculation doctrine.
14

 

Mr. Brodhurst, now Mr. Leadville Water, JV, approached Mr. Lempke of United Water 

and convinced him to purchase the water from the Dauntless Tunnel if Brodhurst is successful in 
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getting that water decreed. The contract between Leadville Water, JV and United Water states 

that United Water will pay $18,000 per ac ft of water; Brodhurst estimates that there is 

approximately 1,000 to 1,200 acre feet
15

 of potential water to be decreed. Thus, Mr. Brodhurst 

saw huge dollar signs--$18 million, possibly--if he can convince the court that this water should 

be decreed as nontributary developed water. Mr. Brodhurst has relied on old court decrees and 

common law dating before the Colorado legislature made some significant changes to the 

controlling statutes as well as on geology such as that present in another tunnel and mine in the 

area, the London Mine,
16

 which is quite different in its geologic features from the Dauntless 

Tunnel.  

Thus, Mr. Brodhurst and Leadville Water, JV were pushing for a decree based on 

developed water, which is explained below; they were not expecting opposition. However, the 

scarcity of water in the arid state of Colorado, the looming reality of a huge gap of water demand 

and water supply in the 21
st
 century,

17
 and active guardians of the scarce waters of the South 

Platte were not sleeping as the applicant went forward. The State Water Engineer and the 

Division Engineer were the first to file a motion for summary judgment based on an 

abandonment argument as explained below. Then, the Opposers filed the Motion for 

Determination of Question of Law based on the following nature of the water at issue in the 

application.   

―NONTRIBUTARY DEVELOPED WATER‖: COMMON LAW VS STATUTROY LAW 

At issue in the application is a focus on old common law by Leadville Corporation JV, 

the applicant for the water at issue, and the insistence by the Opposers that the applicant must 

prove that the water they claim fits the statutory definition which the General Assembly coined 

in order to clarify confusion in previous case law. The applicant claims rights to use water that 
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flows from the Dauntless Portal and the Dauntless Lateral tunnel of the Hilltop Mine, located 

west of the town of Fairplay, in Park County, Colorado.  The Joint Venture claims that the water 

flowing from the tunnel, if not for the tunnel, would migrate through a geological formation 

called the Leadville Dolomite to naturally occurring basement faults and fractures below and that 

the water,  once inside these faults and fractures, would move deeper and deeper through levels 

of rock, eventually entering the pre-Cambrian basement rocks in the center of the earth and, thus, 

would be isolated from any tributary groundwater.
18

 Key to the claim of this water is that it is 

―developed nontributary water,‖ under an old common law definition. ―Developed water‖ is new 

water added to the stream that would not reach the stream if it were not for the actions of the 

developer. Leadville Corporation JV claims, in their application, their actions of intercepting the 

water at the tunnel would increase the flow of the natural stream—Fourmile Creek, a tributary of 

the Middle Fork of the South Platt--, that this water is not tributary to any stream (nontributary 

groundwater) and that, thus, they are entitled to the use of the water to the extent of the 

increase.
19

   

Early Colorado case law dating from the early 19
th

 century reflected this policy holding 

that water developed from mining operations was not subject to the law of prior appropriation—

to the priorities of senior water rights
20

-- if the developers could prove that the water was not 

tributary.
21

 Developers of such nontributary waters can use, reuse, make successive use of, and 

dispose of the water ―without hindrance.‖
22

 Key to their claim is that the water they want is 

subject to the common law definition of ―developed water‖ and falls outside the classifications 

contained in the Colorado Ground Water Management Act of 1965, otherwise known as ―the 

1965 Act.‖
23

  The State Engineers and the Opposers, however, argued that the 1965 Act governs 

the water in this case and that the applicant, Leadville Water, J.V., must prove that the water they 
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are claiming to be ―developed nontributary water‖ meets the definition in the 1965 Act, 

specifically in C.R.S. § 37-90-103(10.5).
24

 The Opposers and the Engineers also relied on the 

Water Right Determination and Administration Act of 1969, ―the 1969 Act‖
25

, and, in their 

Motion For Determination of Question of Law, asked the Court to clarify the Applicant‘s burden 

of proof and requested that the Court determine as a matter of law that the Applicant, Leadville 

Water JV, must prove that the water claimed as nontributary water in this case is nontributary 

groundwater under the statutory definition.
26

 

Before the Colorado Legislature passed the 1965 Act, the Colorado Supreme Court 

established standards for evaluating whether groundwater could be considered ―developed‖ 

water. In 1935 and again in 1959, the Supreme Court of Colorado held that ―whoever asserts that 

he is entitled to the exclusive use of water by reason of his having discovered and ‗developed‘ 

the same, must assure the court by a preponderance of the evidence that he is not intercepting the 

tributaries of the main stream or other body of the waters to which others are entitled.‖
27

  

Because of conflicts in various Supreme Court decisions around the language in the 1965 

Act and the 1969 Act, the General Assembly clarified the standards for determining whether 

ground water is nontributary, and amended the 1965 Act to define nontributary ground water as 

follows: 

―Nontributary ground water‖ means that ground water, located outside the boundaries of 

any designated ground water basins…the withdrawl of which will not, within one 

hundred years of continuous withdrawl, deplete the flow of a natural stream…at an 

annual rate greater than one-tenth of one percent of the annual rate of withdrawl.‖
28

 

 

 The 1965 Act and the 1969 Act create four categories of water: surface and ground water 

tributary to a natural stream, designated ground water (like that in the Denver Basin), 

nontributary ground water, and not nontributary water.
29

 The differences in these four types of 

water is based on the effect that diverting water or pumping it has on naturally tributary streams.  
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All water in the State of Colorado falls into one of these four categories. The Applicant, 

Leadville Water JV, in its application, claimed that the water right it wants to appropriate should 

follow the definition established in the early 19
th

 century case law, not the 1965 or 1969 Acts. 

The Applicant stated that the water it wants to claim ―shall not be subject to the 100 year 

nontributary rule which limits annual rates of withdrawl.‖
30

  In addition, Leadville Water JV 

stated in its application that, by determining that the water from the Dauntless Tunnel is 

―nontributary developed water‖ as is defined by the old case law, that the ―water rights of others 

will not be materially injured by the use of the claimed nontributary, developed water.‖
31

 

 In its Order Regarding Motions for Determination of Law and Summary Judgement 

issued on March 8, 2010, the Court disagreed with the Applicant and agreed with the Opposers 

who urged the Court to make the Applicant follow the statutory definition. The Court stated that 

the ―Applicant has the burden of proving by a preponderance of the evidence that the water it 

claims as developed nontributary ground water meets the statutory definition in C.R.S.  § 37-90-

103 (10.5)‖; only once the Applicant has proven that its claimed water qualifies as nontributary 

ground water, may it use and reuse that water to extinction.
32

 

 In summary, the difference between the two standards used to determine developed 

water—that of the common law and that of the statutory definition—is a test of the pathway of 

the water. The applicant claimed that this is developed water because, in the absence of the 

tunnel, the water would go to the center of the earth and would never have surfaced and thus is 

nontributary water. Under the 1965 Act, however, the pathway of the water is not the test; the 

standard for nontributary depletion asks if a diversion depletes a flowing stream over the course 

of 100 years by one tenth of one percent. Leadville Water JV argued that there is a complete 

disconnect with the live stream—that there is no hydrologic connection with the live stream at 
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all. However, the joint venture did not drill one well or do any tests to determine if there is water 

at the table surface. The study conducted by the engineer for the Opposers—S.S. Papadopulos—

is replete with evidence of the hydrologic connection of the water and the stream.  

GEOLOGY: STREAM DEPLETION IMPACTS OF GROUNDWATER WITHDRAWLS 

 In pursuing their objection to the application for this water, the Opposers hired a well-

respected engineering firm that performed investigations and tests in order to write a report for 

the Court on the water at issue in this application.  Just as the legal team focused on the fact that 

the underground water that the applicant claims is, indeed, tributary water—water that is 

hydraulically connected with surface waters contributing to Fourmile Creek, and thus to the 

South Platte, so, too, did the studies of the water engineers. Groundwater is water pulled from a 

well—and a tunnel is considered a well
33

—instead of directly from a stream or river. Some wells 

actually take water from the underground reaches of a nearby stream.  The hydrologic studies 

evidence that, indeed, the water that the joint venture claims as nontributary—water that would 

reach the center of the earth if it were not for the tunnel—is tributary—is hydraulically 

connected to the surface streams. Field observations along the Leadville Dolomite outcrop, high 

in the mountains at around 12,700 feet to 11,7600 feet above sea level, show surface water-

groundwater interactions. The engineers observed groundwater discharging at springs and seeps 

and they saw reinfiltration of surface water into the ground; they observed the presence of 

permeable surface materials and open fractures in the dolomite rock exposed at outcrops and in 

stream beds, and they point to the presence of marsh vegetation in seepage areas and along the 

valley bottom.
34

 They conducted geochemical measurements that showed that the water in the 

streams and springs in the Fourmile Creek Basin is not composed only of snowmelt, but rather 

also includes groundwater discharge.
35

 They found high electrical conductivity values in the 
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water which indicate a contribution of groundwater to the stream flow because there is much 

higher electrical conductivity in groundwater than in snow melt.
36

 They also found higher tritium 

values in the mine tunnel water that indicate that the water collected in the tunnel system is 

substantially older than the snowmelt water.
37

 Tritium is an element found in tiny background 

levels prior to the first nuclear blasts in Nevada, but after the nuclear testing of the 1950s, one 

can look for tritum and one knows that it was deposited after the early 1950s. Again, these tests 

indicate that the water collected in the Dauntless Tunnel is predominately groundwater, not 

nontributary water, as the Applicant claims. These molecules of water are part of the surface 

streams; they are connected with the streams; they percolate to the streams and water rights 

holders downstream have a claim to them.  The Applicant did not do its homework but continued 

to gamble on its day in court. 

ANOTHER QUESTION OF DUE DILIGENCE: HEADWATERS OF FOURMILE CREEK 

 Another example of the lack of due diligence on the part of the joint venture applicant 

brings the big water buffalo of Denver Water into the argument—Denver Water is, of course, 

one of the Opposers in this case because of its huge share of South Platte water. The headwaters 

of Fourmile Creek flow down into Antero Reservoir before hitting the South Platte River. 

Denver owns much of the senior water rights on Fourmile Creek, and thus, Denver Water knows 

the flow of the creek and how it is administered. It appears that the fellows of Leadville Water 

JV forgot about Denver Water‘s ownership of these rights. Larry Dirks, inhouse engineer for 

Denver Water for decades, testified in depositions that Fourmile Creek does not flow all the 

time—the water goes underground and resurfaces in various points.  

 One point of Colorado water law is very clear—you cannot put water in a dry stream and 

get credit for it—one cannot take an intermittent stream and put water in it and claim it…selling 
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it, for instance, downstream to an entity such as United Water and Sanitation District. One who 

seeks to put water – developed water—into a stream and sell it downstream can only do so if the 

stream is live and flowing. Over the course of the past three decades, Denver Water‘s engineer—

Mr. Dirks—has made numerous visits to Fourmile Creek below the Dauntless Tunnel and 

testified that it is not uncommon to find the stream dry in these locations. So even if Leadville 

Water JV were to prevail, in its appeal to the Supreme Court, on its claim that this is nontributary 

water—water that is not connected to any stream, that should flow to the center of the earth if not 

for their actions—they would find themselves in a predicament—they would be dumping their 

water into a dry stream and then when it made its way to Spinney Reservoir, they would not get 

credit for it. So, the buyer, United Water and Sanitation District, would be paying $18 million for 

water that would eventually go underground and for which they would not receive credit at the 

end of its journey. From a due diligence point of view, this is a fatal flaw.  To avoid this 

problem, assuming that their bet came to pay out when they have their final day in the Supreme 

Court, the Joint Venture and United Water could put in a twenty mile pipeline from the tunnel to 

the reservoir. However, to put the pipeline in they will need to pass the hurdles of County 1041 

permits and 404 permits, other considerations that they seem to have ignored in their zeal to 

pursue their possible jackpot. 

CONCLUSION: TRIAL 

 This case was set for trial in Division 1 Water Court in Greeley, Colorado for November 

15 and was scheduled for eight days. The joint venture pushed forth with their claim and the 

Opposers, likewise, pulled together the strengths of their expert witness reports, their 

depositions, and the favorable preliminary rulings of the water courts.  
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On December 8, 2010, the Opposers requested that the Judge dismiss the case pursuant to 

Rule 41(b)(1) because the Applicant did not meet its burden of proving that the water was 

nontributary. After several hours of deliberation, the Judge agreed and dismissed the application, 

saving the Opposers the need to call their witnesses.
38

 Applicant‘s expert witnesses did not have 

any direct evidence on the central issue in the case – namely, the alleged lack of any subsurface 

hydraulic connection between the water captured by the Dauntless tunnel and Four Mile Creek – 

instead relying primarily on visual observations of water flow at the surface to support their 

claims.
39

 In addition, Applicant‘s experts continually revised their theories of why the claimed 

water was nontributary as specific objections were raised by the Opposers.
40

 In rejecting 

Leadville Water‘s claims, the Judge was very critical of the lack of reliable evidence on the main 

issues in the case.
41

   

The Leadville Water application was reminiscent of another case in Park County,  Park 

County Sportsmen‘s Ranch case, Case No. 96CW014.  In both cases, water speculators 

attempted to take water resources from Park County for use on the Front Range, where the major 

metropolitan areas of Colorado are located, and attempted to do so without credible scientific 

and hydrologic evidence.  Both cases involved speculators who opted to push their bets and 

ignore due diligence. In both cases, the Water Court rejected the claims after a Rule 41 Motion 

saving the Opposers and taxpayers the added expense of having to call their witnesses.  

Whether or not the Leadville Water JV continues to hedge its bet by pursuing an appeal 

in the Supreme Court (all water court decisions in Colorado go directly to the Supreme Court on 

appeal) is yet to be seen. For their parts, the Opposers—all government entities who have spent 

lots of tax payer dollars to hold on to a significant part of a crucial public resource—will 

continue to be ever so diligent in prevailing in their opposition to this claim and others like it. 
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Developers beware: conduct your due diligence and think twice before playing Texas Holdem‘ 

in a Colorado water court. The citizens will call your bluff. 
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TOWARDS CYBER PEACE: 

DEFINING STATE RESPONSIBILITY IN CYBERSPACE 

 

by Scott J. Shackelford* 

 

 

At the height of the Cold War in June 1982, an American early-warning satellite detected 

a large blast in Siberia.  It wasn’t a missile being fired, or a nuclear test.  Instead, a Soviet gas 

pipeline had exploded.  The explosion was the result of a CIA-sponsored logic bomb planted in 

software that Soviet spies had stolen from a Canadian software company.  The result was “the 

most monumental non-nuclear explosion and fire ever seen from space.”
1
  And that was almost 

thirty years ago.   

Flash forward to October 2010, when the “Stuxnet worm” was launched, which was a 

kind of “cyber-missile” that reportedly targeted Iranian nuclear facilities, specifically the 

centrifuges at its nuclear refinery at Natanz.  The worm took advantage of flaws in Microsoft 

Windows to disrupt the operation of specific plant processes, causing collateral damage by 

infecting over 100,000 computers around the world.  The worm’s unusual complexity led some 

to conclude that the attackers had the backing of a national government, rather than 

cybercriminals or terrorists.  Even though the damage of Stuxnet was limited, it could be the first 

salvo in a new era of cyber war, which is why Jim Lewis of Center for Strategic and 

International Studies, a think-tank in Washington, D.C., confirmed this might have been “the 
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first act of cyberwarfare.”
2
  But who was really behind the attack?  Was it indeed the United 

States or Israel as some claim?
3
  Or was it in fact the work of civil activists inside Iran?  Due to 

the fundamental problem of attribution in cyberspace, particularly the problem of State 

responsibility, we may never know for sure.  This paper recaps the primary findings from my 

paper as to the benefits and drawbacks of the competing standards of State responsibility under 

international law. 

At a time in which the unchecked sovereign authority of States is being challenged across 

many arenas,
4
 State responsibility remains a key bulwark of international security.  But the speed 

and anonymity of cyber attacks makes “distinguishing among the actions of terrorists, criminals, 

and nation States difficult.”
5
  For example, instances of State-sponsored terrorist acts have 

increased since the end of the Cold War,
6
 but proving State responsibility for such acts is 

exceedingly difficult, especially in cyberspace.  Indeed, given the clandestine nature of 

cyberspace, States may incite civilian groups within their own borders to commit cyber attacks 

and then hide behind a (however sheer) veil of plausible deniability and thus escape 

accountability.   

My paper analyzes potential legal regimes of State responsibility for cyber attacks to stop 

these attempts, including the effective and overall control standards.  In brief, the effective 
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control doctrine, originating in the ICJ Nicaragua case, recognizes a country’s control over 

paramilitaries or other non-State actors only if the actors in question act in “complete 

dependence” on the State.
7
  In contrast, the operational control doctrine, illustrated in the 

International Criminal Tribunal for the Former Yugoslavia Tadic case, held that where a State 

has a role in organizing and coordinating, in addition to providing support for a group, it has 

sufficient overall control so that the group’s acts are attributable to the State.
8
  Other lesser-

known standards are also reviewed, including the governmental awareness and the sliding scale 

approach.
9
  First, the government awareness approach comes from the ICJ in the Iran hostage 

case, in which the court held that the actions of a State’s citizens could be attributed to the 

government if the citizens “acted on behalf on [sic] the State, having been charged by some 

competent organ of the Iranian State to carry out a specific operation.”
10

  In the cyber context, if 

there is insufficient evidence to find attribution outright, as there was in Iran hostage, then the 

standard could become one of governmental awareness, i.e. if the government was aware of its 

obligations under international law to prevent its citizens and information infrastructure from 

launching cyber attacks and failed to comply with these responsibilities.
11

  That State could then 

be held in breach of international law.  Second, Judge Higgins of the ICJ introduced the sliding 

scale approach in 2003, which simply requiring that “the graver the charge the more confidence 

                                                        
7
 Military and Paramilitary Activities (Nicar. v. U.S.) 1986 I.C.J. Rep. 14, 62 ¶ 110 (Jun. 27). 

8
 Prosecutor v. Tadic, Case No.  IT-94-1-I ICTY (Oct. 2, 1995). 

9
 See generally State Responsibility for Cyber Attacks: Competing Standards for a Growing Problem, GEORGETOWN 

J. INT’L L. (forthcoming 2011). 
10

 United States Diplomatic and Consular Staff in Tehran (U.S. v. Iran), 1980 I.C.J. 3, 29 (May 24). 
11

 The Corfu Channel case should also be considered in this context.  In that case, Albania mined the Corfu Strait, 

and the British Royal Navy sued for damages and loss of life that it sustained as a result of ships colliding with the 

mines.  There, the ICJ stated:  “…it cannot be concluded from the mere fact of the control exercised by a State over 

its territory and waters that that State necessarily knew, or ought to have known, of any unlawful act perpetrated 

therein.”  The Corfu Channel Case (United Kingdom-Albania), 1949 I.C.J. 4 at 30.  Yet, even in Corfu Channel the 

Court noted that the standard of State responsibility should be somewhat flexible when it stated, “…the other State, 

the victim of a breach of international law, is often unable to furnish direct proof of facts giving rise to 

responsibility.  Such a State should be allowed a more liberal recourse to inferences of fact and circumstantial 

evidence.”  Id. 
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there must be in the evidence relied on.”
12

  In the context of cyber attacks, this would mean that 

the worse the cyber attack, the more evidence that would be required before a State could be held 

accountable. 

There are many benefits and drawbacks to each of these approaches, but on balance I 

argue for the flexibility offered by the overall control standard due the technical difficulties 

involved with tracing cyber attacks.
13

  In a sophisticated global cyber attack, missing or 

corrupted data commands may be sufficient to disprove State control and defeat accountability.  

Without either new techniques, or very unsophisticated hackers, effective control would make 

State responsibility for cyber attacks virtually a non-starter. Judge Antonio Cassese, the first 

President of the Hague Tribunal, for example attacked the effective control standard as 

demanding an “unrealistically high standard of proof.”
14

 As a result, if international law is to 

have sufficient applicability to cyberwarfare, it is essential that a flexible approach like the 

overall control standard be adopted as part of a future international regime for cyberspace.  But 

there are difficulties posed by adopting a standard of State responsibility with a lower burden of 

proof than effective control that should be addressed.  Principal among these is the danger of 

prosecuting accused State sponsors of attacks that are in fact innocent.  Politically, this worry 

may cause some countries to push for the higher burden of proof enshrined in the effective 

control standard so as not to be wrongly accused of sponsorship.  Such critiques may in part be 

addressed though by a clarification that a requirement of “beyond a reasonable doubt” under the 

overall controls standard is still a very high burden of proof that the prosecuting entity must 

                                                        
12

 See Separate Opinion Of Judge Higgins, Islamic Republic of Iran v. U.S., 2003 I.C.J. 161, 233, November 06, 

2003. 
13

 See generally Howard F. Lipson, Tracking and Tracing Cyber-Attacks: Technical Challenges and Global Policy 

Issues, CERT Coordination Center 5 (Nov. 2002), available at http://www.dtic.mil/cgi-

bin/GetTRDoc?AD=ADA408853&Location=U2&doc=GetTRDoc.pdf (last accessed Nov. 17, 2010). 
14 Caroline Tosh, Genocide Acquittal Provokes Legal Debate, INSTITUTE FOR WAR AND PEACE REPORTING, March 

2, 2007 available at http://iwpr.net/?p=tri&s=f&o=333772&apc_state=henh (last accessed March 12, 2007). 

 

http://www.dtic.mil/cgi-bin/GetTRDoc?AD=ADA408853&Location=U2&doc=GetTRDoc.pdf
http://www.dtic.mil/cgi-bin/GetTRDoc?AD=ADA408853&Location=U2&doc=GetTRDoc.pdf
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meet, making frivolous or unwarranted cases unlikely.
15

  An application of the sliding scale 

approach may also help with this critique, though that may give States a perverse incentive to 

launch more devastating attacks so as to raise the necessary burden of proof and potentially 

defeat accountability.   

In summary, it is far too easy for governments to hide their cyber warfare operations under 

the effective control standard.  It should thus be sufficient as matter of international law to prove 

overall control by a government in a cyber attack, rather than complete control.  For example, if 

the overall control standard were used instead of effective control, it would be possible that 

Russian or Chinese incitement behind the cyber attacks on Estonia, Georgia, or the United 

States, if proven, would be sufficient to satisfy State attribution.  A comprehensive future legal 

regime could grant Estonia, and other victim nations, adequate reparations for such attacks.  But 

if effective control becomes the dominant paradigm for determining State responsibility for 

cyber attacks, even a victim State of a worst-case scenario cyber attack may not receive justice. 

Alternatively, the ICJ precedent of Iran hostage could be used as another vehicle to hold 

accountable State sponsors of cyber attacks, as could a modified version of the sliding scale 

approach.  It is critical to define State responsibility for cyber attacks under international law so 

as to address the fundamental problem of attribution head on and thus take a step in the direction 

of establishing a true and lasting cyber peace. 

 

                                                        
15

 Stephen Erikkson, Humiliating and Degrading Treatment under International Humanitarian Law: Criminal 

Accountability, State Responsibility, and Cultural Considerations, 55 AIR FORCE L. REV 269, 294 (2004). 
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I. INTRODUCTION 

 

On Monday August 9, 2010, 38 year-old Steven Slater, a flight attendant for JetBlue Airways, 

grabbed a beer from a beverage cart, activated the emergency-evacuation chute, slid down onto 

the ground and headed towards the employee parking lot.
1
  Such an event occurred after Mr. 

Slater had an unfriendly interaction with a passenger on the aircraft.  According to FAA and 

JetBlue officials:  

 

―One passenger stood up to retrieve belongings from the overhead 

compartment before the crew had given permission. Mr. Slater instructed the 

person to remain seated. The passenger defied him.
2
 Mr. Slater reached the 

passenger just as the person was pulling down the luggage, which struck Mr. 

Slater in the head.
3
 Mr. Slater asked for an apology. The passenger instead 

cursed at him.‖
4
  

 

                                                           
*Assistant Professor,  Augustana College, Department of Business Administration 

**Kathryn Kisska-Schulze, J.D., LL.M., Assistant Professor, North Carolina Agricultural and Technical State 

University, Department of Management 
***Assistant Professor, Arkansas State University, Department of Management and Marketing 

****Assistant Professor, Rhode Island College, Department of Accounting & Information Systems 
1
 A. Newman and Ray Rivera, Fed-Up Flight Attendant Makes Sliding Exit, N.Y. Times, August 10, 2010, at A1. 

2
 Such defiance is in violation of Federal Aviation Regulations. See FAR §121.571(a)(1)(i) stating, ―…Federal 

Aviation Regulations require passenger compliance with the lighted passenger information signs (if such signs are 

required), posted placards…, and crewmember instructions…‖  Additionally, FAR §121.580 states, ―No person may 

assault, threaten, intimidate, or interfere with a crewmember in performance of the crewmember‘s duties aboard an 

aircraft being operated under this part.‖ 
3
 Id. 

4
 A. Newman and Ray Rivera, Fed-Up Flight Attendant Makes Sliding Exit, N.Y. Times, August 10, 2010, at A1. 
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While millions of passengers are carried on United States airlines each year,
5
 little research 

exists in business law literature related to legal issues in such a complex industry.  The airline 

industry is heavily regulated
6
 yet highly sensitive to costs

7
 and customer opinions when it comes 

to competition for customers.
8
     

 

With such an increasing number of passengers flying
9
, there is growing concern among pilots 

and airline officials between balancing safety within the commercial aviation industry and 

customer service.
10

 Such concern has resulted in passengers threatening boycotts,
11

 the 

Department of Homeland Security (―DHS‖) opining on security procedures conducted by the 

Transportation and Safety Administration (TSA),
12

 and the Transportation and Safety 

Administration (―TSA‖) defending its current safety procedures.
13

  Such disconnect between 

customer satisfaction and the agencies involved in keeping our skies safe beckons the question: 

Can there be a balance between customer service and safety in the airline industry?   

 

The remainder of this paper proceeds as follows.  First, specific Federal Aviation Regulations 

(FARs) are discussed to give context to the issues raised in this paper.  Second, specific customer 

service issues are discussed.  This is followed by a discussion of balancing the right to privacy 

with customer safety.  Third, safety issues are reviewed detailing that many potential perceived 

―luxuries‖ or ―conveniences‖ are required to be trumped by safety.  Fourth, implications for 

practice arising from the review of safety and customer service issues are discussed.  Finally, 

limitations of this paper as well as avenues for future research are discussed. 

 

 

II. FEDERAL AVIATION REGULATIONS (FARs)  

 

Four major regulations pertain to aircraft operation.  These include FAR 91, 119, 121 and 135.  

For purposes of clarification, it is important to briefly discuss these and how they relate to this 

paper.  First, FAR 91 governs the operation of aircraft within the United States, including the 

                                                           
5
 See December 2009 Airline Traffic Data, http://www.bts.gov/press_releases/2010/bts012_10/html/bts012_10.html, 

(last visited December 2, 2010), stating U.S. airlines carried 703,900,000 passengers during calendar year 2009. 
6
 The airline industry is regulated by the Federal Aviation Administration, the National Transportation Safety Board 

and the Department of Transportation. 
7
 See Cost Allocation Studies, http://www.faa.gov/library/reports/cost_allocation, (last visited December 2, 2010). 

8
 See 2010 North American Airline Satisfaction Study, 

http://businesscenter.jdpower.com/news/pressrelease.aspx?ID=2010092, (last visited December 2, 2010). 
9
 See Bureau of Transportation Statistics, http://www.bts.gov/ (last visited March 8, 2011) where most months 

United State‘s airline carry in excess of 60 million passengers. 
10

 See e.g. Oceanside man ejected from airport for refusing security check, 

http://www.signonsandiego.com/news/2010/nov/14/tsa-ejects-oceanside-man-airport-refusing-security.html (last 

visited December 1, 2010) where John Tyner refused to subject himself to the new full-body scanners or enhanced 

pat-down procedures at the San Diego International Airport stating it was an invasion of his privacy. 
11

 See e.g. Holiday travel: National Opt-Out Day, http://www.washingtonpost.com/wp-

dyn/content/discussion/2010/11/24/DI2010112401939.html (last visited December 1, 2010) where an organized 

effort was conducted asking passengers to refuse full-body scanners and elect for the full-body pat-down thereby 

attempting to create a ―bottleneck‖ at Airport Security Checkpoints 
12

 See e.g. Napolitano stands firm on airline security needs, http://www.forbes.com/feeds/ap/2010/11/22/general-us-

holiday-security_8157308.html (last visited December 1, 2010). 
13

 See e.g. TSA: TSA Statement from Administrator John S. Pistole, 

http://www.tsa.gov/press/happenings/112110_right_balance.shtm (last visited December 1, 2010). 
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waters within three nautical miles of the U.S. coast.
14

  Second, FAR 119 applies to each person 

operating or intending to operate civil aircraft.
15

  Third, FAR 121 governs ―the domestic, flag, 

and supplemental operations of each person who holds or is required to hold an Air Carrier 

Certificate or Operating Certificate under part 119 of this Chapter.‖
16

  FAR 121 is the regulation 

pertaining to commercial aircraft operations and applies to all flight crew members.  Finally, 

FAR 135 governs commuter or on-demand operations of each person who holds or is required to 

hold an Air Carrier Certificate or Operating Certificate under part 119 of this Chapter.
17

  For 

purposes of this review, FAR 91 and FAR 121 are the primary foci.  

 

III. CUSTOMER SERVICE 

 

Several of the major airlines discuss their dedication to customer service on their websites.
18

  

However while these airlines all state customer service and/or relations as a top priority, many of 

these airlines specifically include a reference to safety in these customer service statements.
19

  

However, recent polls suggest the airline industry has not followed through with such 

commitments to service.  For example, a 2010 Gallup poll found that 41 percent of Americans 

carry a negative view of the airline industry.
20

  Furthermore, 76 percent of Americans who have 

flown at least twice in the past year state they were highly dissatisfied with ticket costs and fees 

charged for checked baggage and rebooking flights.
21

  However, an in-depth examination into 

airline pricing structures shows a different scenario - one in which airline companies constantly 

struggle with. 

 

While data shows that many Americans are dissatisfied with airline ticket prices and fees,
22

 

research indicates that historically, airline ticket prices have remained relatively stable.  As seen 

in Table 1, in 1993 the average annual airline domestic fare was $318.62 while in 2009 the 

                                                           
14

 FAR 91.1(a). It is important to note that this section of the FARs specifically excludes moored balloons, kites, 

unmanned rockets, unmanned balloons, and ultralight vehicles. 
15

 FAR 119.1(a).  Furthermore, FAR 119.1(a)(1) states ―as an air carrier or commercial operator, or both, in air 

commerce or 119.1(a)(2) ―when common carriage is not involved, in operations of U.S.-registered civil airplanes 

with a seat configuration of 20 or more passengers, or a maximum payload capacity of 6,000 pounds or more. 
16

 FAR 121.1(a). FAR 121.1(b) governs ―each person employed or used by a certificate holder conducting 

operations under this part including maintenance, preventative maintenance, and alteration of aircraft.   
17

 See FAR 135.1(a)(1-3) which states this regulation applies to operators giving flight tours (for a fee) or aircraft 

operations transporting mail which are governed by the United States Postal Service. 
18

 See e.g., American Airlines Customer Service Plan, 

http://www.aa.com/i18n/customerService/customerCommitment/customerServicePlan.jsp (last visited March 9, 

2011), Continental Airlines Customer First Commitments, http://www.continental.com/web/en-

us/content/co_customer_first.2010051001.pdf (last visited March 9, 2011), Delta Customer Service Commitment, 

http://www.delta.com/legal.delta_customer_commitment/index.jsp (last visited March 9, 2011), and U.S. Airways 

Customer Service Plan, http://http://www2.usairways.com/en-US/aboutus/customersfirst/customerserviceplan.html 

(last visited March 9, 2011). 
19

 See Id where the first statement of American Airlines Customer Service Plan is, ―American Airlines and 

American Eagle are in business to provide safe…,‖ Continental Airlines Customer First Commitments contains the 

statement, ―Our goal is to make every flight a safe and pleasant experience for our customers.,‖ Delta Airlines and 

U.S. Airways do not specifically mention safety in their customer service statements. 
20

 See Airline Industry Image Grounded in Negative Territory, http://www.gallup.com/poll/142691/airline-industry-

image-grounded-negative-territory.aspx (last visited February 1, 2011). 
21

 Id. 
22

 Id. 
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average fare was $309.79.
23

  Conversely, in 1993 the U.S. Kerosene-Type jet fuel retail sales by 

refiners were fifty eight cents per gallon while in 2009 this amount was $1.70 per gallon.
24

  Thus 

while, the average fare decreased by approximately nine dollars over a sixteen year period, the 

average price of fuel  increased by approximately three times over the same time period.  Such 

discrepancy in pricing creates a conflict between how commercial airline companies cover the 

cost of fuel price increases and how such price increases might impact airline industry safety.  

 

Table 1 – Average Annual Airline Domestic Fares and U.S. Kerosene-Type Jet Fuel Cost 

 

 

 

 

 

Year 

 

Average Annual 

Airline Domestic 

Itinerary Fares 

USD 

U.S. Kerosene- 

Type Jet Fuel 

Retail Sales by  

Refiners (Cents  

per Gallon) 

1993 318.62 58.0 

1994 291.86 53.4 

1995 292.19 54.0 

1996 276.63 65.1 

1997 287.22 61.3 

1998 309.17 45.2 

1999 323.83 54.3 

2000 339.00 89.9 

2001 320.62 77.5 

2002 312.33 72.1 

2003 315.36 87.2 

2004 305.41 120.7 

2005 307.31 173.5 

2006 328.55 199.8 

2007 325.26 216.5 

2008 345.73 305.2 

2009 309.79 170.4 

 

One possible avenue for airlines to lower their costs is reducing pilot salaries.  Because 62%
25

 of 

all flights are flown by regional carriers,
26

 the pilot pay rates for the first five years of 

employment with an airline are reported in Table 2.
27

  When calculating potential annual salaries 

for pilots, it is important to note that the maximum number of hours a pilot may fly in a calendar 

                                                           
23

 See U.S. Kerosene-Type Jet Fuel Retail Sales by Refiners (Cents per Gallon), 

http://www.eia.doe.gov/dnav/pet/hist/LeafHandler.ashx?n=PET&s=A503600002&f=A (last visited February 1, 

2011) 
24

 See Average Domestic Airline Itinerary Fares, http://www.transtats.bts.gov/AverageFare/Default.aspx (last visited 

February 1, 2011). 
25

 Regional Carriers Shoulder Big Load, HOUSTON CHRONICLE, (August 15, 2011). 
26

 See Airline Glossary, http://www.avjobs.com/history/airline-glossary.asp (last visited March 10, 2011) where a 

regional carrier is defined as, ―an airline with annual revenues of less than $100 million whose service is generally 

limited to a particular region. 
27

 See Airline Pilot Salary and Pay Rates, http://www.willflyforfood.com/airline-pilot-salary/ (last visited February 

1, 2011). 
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year is one thousand.
28

  However not all commercial airlines guarantee pilots a full one thousand 

hours of flying time.
29

  For example, a first year First Officer employed by Colgan Air, Inc. 

(―Coglan Air‖)
30

  who flies the maximum number of guaranteed hours
31

 of 75 per month (900 

per year), the salary would be $18,900 (e.g. 900 hours * $21 per hours).
32

 

 

   

Table 2 – Pilot Pay for Regional Airlines
33

 

 

 

 

Airline 

Major  

Affiliation 

Year 1 

Rate 

Year 2 

Rate 

Year 3 

Rate 

Year 4 

Rate 

Year 5 

Rate 

American Eagle American Airlines $25.46 $34.39 $37.34 $39.19 $40.19 

Atlantic Southeast Air Delta $23.00 $35.42 $37.83 $39.01 $40.20 

Colgan Air Continental $21.00 $26.00 $27.00 $28.00 $29.00 

Express Jet United Airlines $23.00 $34.00 $37.00 $39.00 $40.00 

Mesaba Airlines Delta $24.00 $29.00 $32.00 $35.00 $36.00 

Piedmont Airlines U.S. Airways $27.00 $31.00  $33.00 $34.00 $35.00 

Pinnacle Airlines Delta $21.00 $24.00 $30.00 $33.00 $34.00 

Skywest Airlines Delta $22.00 $35.00 $37.00 $39.00 $40.00 

 

 

The issue of pilot salary was indirectly raised while investigating the crash of Colgan Airways 

Flight 3407 (a regional flight operating as Continental Connection Flight 3407) on February 12, 

2009.  The cockpit voice recorder (CVR) recorded several instances when the Captain and First 

Officer were discussing dissatisfaction with pay
34

 as well as the commuting time required to 

reach the airport they were stationed at in order to maintain an acceptable quality of life.
35

  

                                                           
28

 See FAR §121.471(a)(1).  
29

 See e.g. Airline Pilot Salary and Pay Rates, http://www.willflyforfood.com/airline-pilot-salary/ (last visited 

February 1, 2011) where Colgan Air guarantees 75 hours per month, translating into 900 hours per year. 
30

 Colgan Air, Inc. operates as Continental Connection, United Express and US Airways Express, offering daily 

scheduled service to fifty three U.S. cities in fifteen states & Canada.  See http://www.colganair.com/. 
31

 Colgan Air, Inc. allows for a maximum number of monthly hours of seventy five which equates to a maximum 

yearly number of flying hours of nine hundred [CITE] 
32

 Note that this salary does not include the per diem rate of $1.40 per hour. Commercial pilots are only paid their 

hourly rate for actual flight time. All other ―duty time‖ is paid at the per diem rate.  
33

 Pilot Job Resources, http://www.willflyforfood.com, (last visited March 16, 2011) 
34

 Cockpit Voice Recorder Group Chairman Factual Report Docket No. SA-531 Exhibit No. 12-A, 21:46:13.6, 

where the First Officer (FO) states, ―exactly if I hold off— you know if it's a matter of holding on a few months well 

then I'll be making a substantial amount more money in the— in the Q than I would in the Saab.‖ and 21:46:22.9 

when the FO states, depending you know how— how long would it be to make that worth my while. would it— 

would I make more money upgrading into the Saab right away or would I make more money if I waited for the Q for 

a little while.‖ and the Captain responds, ―well think of it this way uh if you— if you stayed on the on the Q 

obviously you're gonna— you're not making the captain rate.‖ 
35

 See Id at 21:45:55.6 where the FO states, yeah I don't know what I want to do with the upgrade. I'm not entirely in 

like a big rush to upgrade. um it would depend on where I'm based. just because having to commute to be the bottom 

of the list is gonna suck. and—.‖ and 21:46:42.5 where the Captain states, ―but you may have a better quality of life 

to begin with uhh with regards to buying a house and having a schedule to where you you know you could work 

around and you could be—.‖ 



35 

 

Therefore, it appears the low pay for pilots may create a distraction since it is recorded they are 

discussing it during flight. 

 

IV. BALANCING THE RIGHT TO PRIVACY WITH CUSTOMER SAFETY 

While the U.S. Constitution does not explicitly provide citizens with a right to privacy, certain 

Amendments in the Bill of Rights are interpreted as intending to offer persons the privilege of 

privacy.
36

  Of these Amendments, none appears more controversial in the commercial airline 

industry today as does the Fourth Amendment and its promise of protection against unreasonable 

search and seizure.
37

 

 

With the inception by TSA of its Advanced Imagining Technology (―AIT‖) in 2007
38

, the 

question beckons whether customers‘ right to privacy is being violated.  AIT provides a method 

of screening airline passengers for metallic and nonmetallic threats including weapons, 

explosives and other objects concealed under layers of clothing without physical contact.
39

  At an 

airport security checkpoint, passengers walk into the AIT imaging portal, where they stand in a 

prone position and remain still for a few seconds while an X-Ray likened image is made.
40

  Such 

passenger image is a full body image which produces naked pictures of passengers, though such 

passengers‘ faces are blurred to the viewer in order to protect their identities.
41

  

 

Once a TSA officer reviews the image, the passenger is free to exit the opposite side of the 

portal.
42

  TSA notes that the officer viewing the processed passenger image is remotely located 

in a secure resolution room and never sees the passenger; and the officer assisting the passenger 

during the screening process never sees the actual image.
43

  Passengers have the right to opt out 

of the AIT imaging portal at airport security screening stations; however, those passengers must 

submit to alternative screening, including a physical pat-down.
44

 

 

TSA‘s stance on instituting the AIT screening process is purely one of safety – ―Imaging 

technology is an integral part of TSA's effort to continually look for new technologies that help 

ensure travel remains safe and secure by staying ahead of evolving threats.‖
45

  And such stance 

runs in direct correlation with the FAA‘s number one roll – the regulation of civil aviation to 

                                                           
36

 See U.S. CONST. Amend. I, III IV, V, and IX.  The First Amendment protects the freedom of religion, speech and 

the press; the Third Amendment prevents against the forced quartering of troops in one‘s home; the Fourth 

Amendment protects against unreasonable search and seizure; the Fifth Amendments protects the right to Due 

Process; and the Ninth Amendment acts as a ―catch all‖, asserting the existence of unenumerated rights retained by 

the people. 
37

 U.S. CONST. Amend. IV provides in full, ―The right of the people to be secure in their persons, houses, papers, 

and effects, against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon 

probable cause, supported by oath of affirmation, and particularly describing the place to be searched, and the 

persons or things to be seized.‖ 
38

 See http://www.tsa.gov/approach/tech/ait/index.shtm. 
39

 See http://www.tsa.gov/approach/tech/ait/how_it_works.shtm. 
40

 See http://www.tsa.gov/approach/tech/ait/faqs.shtm. 
41

 See http://www.tsa.gov/approach/tech/ait/how_it_works.shtm. 
42

 See http://www.tsa.gov/approach/tech/ait/faqs.shtm. 
43

 See http://www.tsa.gov/approach/tech/ait/privacy.shtm. 
44

 See http://www.tsa.gov/approach/tech/ait/privacy.shtm. 
45

 http://www.tsa.gov/approach/tech/ait/index.shtm. 
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promote safety.
46

   So in a country where aircraft safety is a number one priority, can the United 

States balance personal imaging and opt-out physical pat-downs with aircraft safety regulations?   

 

A 2010 CBS News Poll found that eighty one percent of Americans approve of the use of full-

body digital X-ray machines.
47

  However, a journalist for the Boston Globe wrote of his less-

than-private security experience at Logan International Airport.
48

  After opting out of the AIS 

screening procedure, the gentleman-journalist painted the following picture of his physical pat-

down experience: 

 

―The agent firmly ran his hands over my entire body, head to toe, front and 

back.  He rubbed his hands over my buttocks and in between.  He put his 

hands in my pants and ran them all around my waist.  From behind, he ran his 

hands along my legs, all the way up my thigh as high as he could go and onto 

my genitals.‖
49

   

 

The United States Supreme Court has stated: 

 

"[The Fourth] Amendment protects individual privacy against certain kinds 

of governmental intrusion, but its protections go further, and often have 

nothing to do with privacy at all.  Other provisions of the Constitution protect 

personal privacy from other forms of governmental invasion.  But the 

protection of a person's general right to privacy -- his right to be let alone by 

other people -- is, like the protection of his property and of his very life, left 

largely to the law of the individual States."
50

   

 

The United States Supreme Court has further conceded that the Fourth Amendment right to 

privacy is diminished in airports:
51

   

 

―Certain constraints on personal liberty that constitute "seizures" for purposes 

of the Fourth Amendment may nonetheless be justified even though there is 

no showing of "probable cause" if ‗there is articulable suspicion that a person 

has committed or is about to commit a crime.‘
52

  Such a temporary detention 

for questioning in the case of an airport search is reviewed under the lesser 

standard…
53

, and is permissible because of the ‗public interest involved in 

the suppression of illegal transactions in drugs or of any other serious 

crime.‘
54

‖
55

 

                                                           
46

 See http://www.faa.gov/about/safety_efficiency/. 
47

 See http://www.cbsnews.com/8301-503544_162-20022876-503544.html. 
48

 Tom Keane, Invasion of Privacy, BOSTON GLOBE, Nov. 19, 2010. 
49

 Id. 
50

 Katz v. United States, 389 U.S. 347, 350 – 351 (1967). 
51

 Florida v. J.L., 529 U.S. 266, 274; 120 S. Ct. 1375; 146 L. Ed. 2d 254 (2000); See, e.g., Florida v. Rodriguez, 469 

U.S. 1, 83 L. Ed. 2d 165, 105 S. Ct. 308 (1984) (per curiam). 
52

 Florida v. Royer, 460 U.S. 491, 498 (1983).  
53

 As enunciated in Terry v. Ohio, 392 U.S. 1 (1968). 
54

 Royer, supra, at 498-499. 
55

 Rodriguez, supra, at 310. 

http://0-www.lexisnexis.com.sheba.ncat.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T10844657887&homeCsi=6443&A=0.784474083744109&urlEnc=ISO-8859-1&&citeString=469%20U.S.%201&countryCode=USA
http://0-www.lexisnexis.com.sheba.ncat.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T10844657887&homeCsi=6443&A=0.784474083744109&urlEnc=ISO-8859-1&&citeString=469%20U.S.%201&countryCode=USA
http://0-www.lexisnexis.com.sheba.ncat.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T10844815280&homeCsi=6443&A=0.5832205739245563&urlEnc=ISO-8859-1&&citeString=460%20U.S.%20491,%20498&countryCode=USA
http://0-www.lexisnexis.com.sheba.ncat.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T10844815280&homeCsi=6443&A=0.5832205739245563&urlEnc=ISO-8859-1&&citeString=392%20U.S.%201&countryCode=USA
http://0-www.lexisnexis.com.sheba.ncat.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T10844815280&homeCsi=6443&A=0.5832205739245563&urlEnc=ISO-8859-1&&citeString=460%20U.S.%20491,%20498&countryCode=USA
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The crux in balancing safety with privacy rights thus falls within the parameter of whether there 

is articulable suspicion to search airport passengers.
56

  ―Once an encounter ceases to be 

consensual, reasonable articulable suspicion that an individual is engaged in criminal activity is 

required before law enforcement officers may continue to question or to detain him.‖
57

  To 

satisfy the Fourth Amendment, law enforcement officers must have more than a mere suspicion 

or hunch that a crime may occur.
58

  However, articulable suspicion is flexible in nature and is not 

set by ―hard-and-fast rules‖.
59

 Further, in airport settings the U.S. Supreme Court has recognized 

that even when law enforcement officers have no basis for suspecting an individual of a crime, 

such officers may still question him or her, particularly because of the safety issues resonating 

within the aircraft industry.
60

  

 

At the close of 2010, three hundred and eighty five AIT imaging technology machines were 

being used at sixty eight airports nationwide.
61

  As such, it is clear that states have choosen to 

follow the safety directives of the TSA and the FAA as well as implementing the Constitutional 

standards required by the Fourth Amendment as interpreted in international airports by the U.S. 

Supreme Court.  Thus, where airline and passenger safety is measured against an individual‘s 

right to privacy, safety appears to prevail.   

 

 

V. SAFETY ISSUES 

 

There are several safety issues and regulations which are important to discuss in relation to this 

paper.  The first issue is Pilot in Command which holds the pilot ultimately responsible for all 

accidents or failure to comply with safety regulations.  Second, there are several safety issues 

which often inconvenience passengers.  These include regulations related to alcoholic beverages, 

rest requirements for crews, restrictions on carry-on baggage and the use of portable hand-held 

electronic devices.  Finally, there are legal issues which apply to many industries but in the 

interest of safety, certain exemptions are granted to the airline industry. 

 

Pilot in Command 

 

FAR §91.3 grants responsibility and authority of the aircraft to the pilot in command.  

Specifically, §91.3(a) states, ―The pilot in command of an aircraft is directly responsible for, and 

is the final authority as to, the operation of that aircraft.‖  This specific regulation grants the pilot 

in command of commercial aircraft ultimate responsibility for safety issues related to both the 

aircraft as well as passengers and their behavior on board.   

 

                                                           
56

 Id. 
57

 United States v. Kolawole Adebanjo, U.S. App. LEXIS 11850, 13 (1995).  See also United States v. Sokolow, 490 

U.S. 1, 7, 104 L. Ed. 2d 1, 109 S. Ct. 1581 (1989). 
58

 Kolawole, supra, at 13.  See also Terry v. Ohio, 392 U.S. 1 at 27 (1968). 
59

 Kolawole, supra, at 13.  See also INS v. Delgado, 466 U.S. 210, 217, 80 L. Ed. 2d 247, 104 S. Ct. 1758 (1984). 
60

 Kolawole, supra, at 13. See also Rodriguez, supra, at 5-6. 
61

 http://www.tsa.gov/approach/tech/ait/faqs.shtm. 

http://0-www.lexisnexis.com.sheba.ncat.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T10844955407&homeCsi=6320&A=0.055591769440862304&urlEnc=ISO-8859-1&&citeString=490%20U.S.%201,%207&countryCode=USA
http://0-www.lexisnexis.com.sheba.ncat.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T10844955407&homeCsi=6320&A=0.055591769440862304&urlEnc=ISO-8859-1&&citeString=490%20U.S.%201,%207&countryCode=USA
http://0-www.lexisnexis.com.sheba.ncat.edu/lnacui2api/mungo/lexseestat.do?bct=A&risb=21_T10844955407&homeCsi=6320&A=0.055591769440862304&urlEnc=ISO-8859-1&&citeString=466%20U.S.%20210,%20217&countryCode=USA
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While such pilot responsibility comes with severe penalties for failure to adhere to the FAA 

regulations,
62

 in certain instances pilots have been terminated from their airlines for adhering to 

such regulations.
63

   

 

FAR §91.3 is the primary basis for our argument that it is difficult to maintain a healthy balance 

between safety and customer service and that safety must supersede customer service.  While 

FAR §91.3 appears straightforward in its requirements and standards, other FAA regulations are 

not drafted as clearly.  Such discrepancy in language may result in pilots interpreting regulations 

differently, thus resulting in frustration among airline passengers as well as potential 

inconveniences. 

 

Safety Issues Inconveniencing Passengers 

 

Alcoholic beverages: 

 

FAR §121.575 addresses the consumption of alcoholic beverages aboard commercial aircraft 

with all three sections trumping customer service in lieu of safety.  §121.575(a) states, ―No 

person may drink any alcoholic beverage aboard an aircraft unless the certificate holder 

operating the aircraft has served that beverage to him.‖  In this case the certificate holder is the 

aircraft carrier.
64

 As such, the FAA prohibits passengers from bringing their own personal 

alcoholic beverages on board commercial aircraft, perhaps in an attempt to avoid paying the fees 

associated with the purchase of on-board alcoholic beverages. Such regulation has infuriated 

some airline passengers and filled up online discussion forums.
65

   

 

Second, §121.575(b)(2) states ―No certificate holder may serve  any alcoholic beverage to any 

person aboard  its aircraft who appears to be intoxicated while §121.575(c) states, ―no certificate 

holder may allow any person to board any of its aircraft if that person appears to be intoxicated.‖ 

 

§121.575(b)(2) and §121.575(c) raise two examples of the vagueness of regulations which 

ultimately require the pilot in charge to make the final determination of the actual meaning.  The 

primary word creating such vagueness is ‗intoxicated‘ which has several different meanings.
66

 

 

Rest Requirements:  

                                                           
62

 See e.g. Hinson v. Krauchun, 1993 NTSB Order No. EA-4002 where the NTSB suspended a pilot‘s license for not 

complying with FAR §91.3. 
63

 See e.g. Ex-Gulfstream International Airline pilot files complaint with FAA, 

http://www.eturbonews.com/2376/ex-gulfstream-international-airline-pilot-fil, (last visited December 2, 2010) 

where Captain Kenny Edwards was fired for refusing to operate an aircraft he deemed unsafe but the airline 

disagreed. 
64

 Federal Aviation Administration – Airline Certificate Information – Applicable Definitions, http://av-

info.faa.gov/Definitions.asp, (last visited December 2, 2010). 
65

 See e.g. Drinking on Planes? Allowed?, http://forums.whirlpool.net.au/archive/1188230, (last visited December 1, 

2010) and Has Anyone Snuck Alcohol on a Plane?, 

http://answers.yahoo.com/question/index?qid=20080222150129AAKmw2k, (last visited December 1, 2010). 
66

 See e.g. ―affected by a substance that intoxicates; drunk; inebriated,‖ Define intoxicated at Dictionary.com, 

http://dictionary.reference.com/browse/intoxicated (last visited December 1, 2010) and ―a diminished ability to act 

with full mental and physical capabilities because of alcohol or drug consumption; drunkenness‖ BLACK‘S LAW 

DICTIONARY 841 (8th ed. 2009). 
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Airline pilots and flight attendants
67

 are both subject to stringent guidelines pertaining to duty 

periods
68

 and rest periods
69

 for safety purposes.  Flight crewmembers have restrictions on the 

number of in-flight hours scheduled based on calendar year,
70

 calendar month,
71

 consecutive 

days,
72

 and consecutive hours.
73

  For example, pilots flying the majority of U.S. commercial 

aircraft cannot be scheduled for a duty period of more than 16 hours during any 24 consecutive 

hours.
74

  The 16 hour duty day is firm and if a situation arises where a pilot would need to 

perform longer than these 16 hours, the flight must be cancelled if no alternate crew is 

available.
75

 

 

Exit Row Requirements: 

 

Many passengers prefer exit row seating due to the additional room provided in these rows and 

airlines are responding to this preference by charging extra fees for exit row seating.
76

  However, 

the assignment of which passengers may be seated in exit rows is dictated by the FAA.
 77

   Such 

seating assignments are determined solely for safety reasons and the ability of such passengers 

seated in the exit row to perform key functions in the event of an aircraft emergency.
78

   

 

Every passenger seated in a commercial aircraft exit row must comply with the FAA regulations 

for sitting in these assigned seats.  Each passenger seated in an exit row must be at least fifteen 

years of age, be able to locate the emergency exit, recognize the emergency exit opening, 

comprehend the instructions for operating the emergency exit, operate the emergency exit, assess 

whether opening the emergency exit will increase the hazards to which passengers may be 

exposed, follow oral directions and hand signals given by a crew member, stow or secure the 

emergency exit door so that it will not impede use of the exit, assess the condition of an escape 

slide, activate the slide, and stabilize the slide after deployment to assist others in getting off the 

                                                           
67

 See FAR §121.467(a) defining a flight attendant as ―an individual, other than a flight crew member, who is 

assigned by the certificate holder, flag, or supplemental operations, in accordance with the required minimum crew 

complement under the certificate holder‘s operations specifications or in addition to that minimum complement, to 

duty in an aircraft during flight time and whose duties include but are not necessarily limited to cabin-safety-related 

responsibilities.‖ 
68

 FAR 121.467 defines a duty period as ―the period of elapsed time between reporting for an assignment involving 

flight time and release from that assignment by the certificate holder conducting domestic, flag, or supplemental 

operations. The time is calculated using either Coordinated Universal Time or local time to reflect the total elapsed 

time.‖ 
69

 See Id defining a rest period as ―the period free of all responsibility for work or duty should the occasion arise.‖ 
70

 See FAR §121.471(a)(1) restricting crews to a maximum of 1,000 hours in any calendar year.  
71

 See FAR §121.471(a)(2) restricting crews to a maximum of 100 hours in any calendar month. 
72

 See FAR §121.471(a)(3) restricting crews to a maximum of 30 hours in any 7 consecutive days. §121.467 states a 

―calendar day means the period of elapsed time, using Coordinated Universal Time or local time, that begins at 

midnight and ends 24 hours later at the next midnight. 
73

 See FAR §121.471(b)(1-3) requiring 9 consecutive hours of rest for less than 8 hours of scheduled flight time; 10 

consecutive hours of rest for 8 or more but less than 9 hours of scheduled flight time; 11 consecutive hours of rest 

for 9 or more hours of scheduled flight time. 
74

 See FAR §121.505(b). 
75

 Id. 
76

 See e.g. AirTran Airways 
77

 FAR §121.585 outlines the requirements for sitting in an emergency exit row. 
78

 Id. 
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slide, pass expeditiously through the emergency exit and assess, select and follow a safe path 

away from the emergency exit as well as a number of other functions.
 79

  

 

While it is intuitive for many that flight attendants are there for customer service they are often 

in charge with ensuring airlines are in compliance with key Federal Aviation Regulations.  

Pertaining to exit row requirements, no aircraft may taxi or pushback unless at least one required 

crewmember has verified that no exit seat is occupied by a person the crewmember determines is 

likely to be unable to perform the applicable functions.
80

  Perhaps, one of the most infamous 

images associated with passengers performing the functions required by sitting in the exit row 

and thus saving the lives of fellow passengers occurred on January 15, 2009. On January 15, 

2009, U.S. Airways flight (also known as Cactus) 1549 crashed into the Hudson River after a 

bird strike.
81

 After Cactus 1549, Captained by Chesley B. Sullenberger and Assisted by First 

Officer Jeffrey Skiles crash landed, the emergency exits were immediately opened and escape 

slides deployed.
82

 Passengers exited the Airbus A320, N106US and took safety on one of the 

deployed escape slides or on one of the wings.
83

  

 

Carry-on Baggage: 

 

With the recent evolution of U.S. airlines charging fees for checked baggage,
84

 many passengers 

are now electing to bring their items aboard the aircraft as carry-on baggage.
85

  Such an increase 

in airline carry-on baggage creates additional safety issues requiring attention from certificate 

holders, pilots, and flight attendants.   

 

Specifically, ―no certificate holder may allow all passenger entry doors of an airplane to be 

closed in preparation for taxi or pushback unless at east one required crewmember has verified 

that each article of baggage is stowed…‖
86

 Furthermore, ―no certificate holder may allow an 

airplane to take off or land unless each article of baggage is stowed in a suitable closet…and in a 

manner that does not hinder the possible use of any emergency equipment; or‖
87

 ―under a 

passenger seat.‖
88

 With such an increase in carry-on baggage and the specificities of FAR 

§121.589, the potential for flight delays increases in an industry where the turnaround of 

commercial aircraft averages 34 minutes.
89

 

 

Use of Portable Electronic Devices: 91.3 v. Customer Service 

 

                                                           
79

 FAR §121.585(d)(1-10) 
80

 FAR §121.585(g) 
81

 NTSB Docket ID 47230 
82

 Id. 
83

 Id. 
84

For example, Delta Airlines, American Airlines, and United Airlines all charge $25 for the first checked bag and 

$35 for the second checked bag for domestic travel. 
85

 The Transportation Safety Administration‘s restrictions regarding carrying liquids, gels, and aerosols onboard an 

aircraft in carry-on baggage are recognized by the authors but an in-depth discussion is beyond the scope of this 

paper. 
86

 FAR §121.589(b) 
87

 FAR §121.589(c)(1) 
88

 FAR§121.589(c)(3) 
89

 Aircraft Turnaround Times, http://www.airliners.net (last visited March 16, 2011) 
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While the case of JetBlue flight attendant, Steven Slater appears extreme, instances constantly 

arise when FAR §91.3 trumps customer service.  In many instances, this results in passengers 

being removed from aircraft.   

 

The use of portable hand-held electronic devices has resulted in passengers being removed from 

aircraft and flights being delayed. For example, on December 3, 2010, actor Josh Duhamel was 

escorted off a plane for refusing a flight attendant‘s instructions for refusing to turn off his 

Blackberry before the aircraft took off, resulting in the flight being delayed.
90

 In this situation, 

the flight attendant called for back-up and in accordance with §91.3, the pilot approved the 

removal of Mr. Duhamel.
91

 In refusing to turn off his Blackberry, Mr. Duhamel violated several 

Federal Aviation Regulations.
92

 

 

VI. LEGAL ISSUES AND SAFETY: CUSTOMERS AND EMPLOYEE HIRING 

 

While many businesses and public facilities are required to accommodate customers with 

disabilities,
93

 certain exemptions specific to the airline industry trump not only customer service 

but common legal requirements such as the Americans with Disabilities Act.
94

  For example, 

airlines are permitted to deny transportation to passengers if ―the only seat that will physically 

accommodate the person‘s handicap is an exit seat.‖
95

 

 

Additionally, the airline industry often uses discriminatory practices in employment and hiring 

practices in the interests of safety and these practices are protected by law.
96

  Specifically, pilots 

are required to retire at the age of 65 in the interests of safety.
97

  Furthermore, when hiring flight 

attendants, airlines place greater restrictions in the hiring process in the interest of safety.
98

   

 

VII. IMPLICATIONS FOR PRACTICE 

 

Several implications for the airline industry arise from this review.  These include the need for 

increased communication by airline companies regarding the importance of safety, an increase in 

pilot pay, and a reduction in the duty day for pilots.  First, as discussed, there are several safety 

requirements dictated by law which passengers are not aware of the purpose.  One of the safety 

                                                           
90

 Police Reportedly Escort Actor Josh Duhamel Off New York-Bound Flight for ‗Taunting Attendant,‘ 

http://www.foxnews.com/entertainment/2010/12/03/josh-duhamel-kicked-plane-nyc/?test=latestnews, (last visited 

December 3, 2010).  
91

 Id. 
92

 Josh Duhamel violated FAR §121.571(a)(1)(i) for failure to comply with crewmember instructions and FAR 

§121.580 for interfering and intimidating a crewmember during the performance of required duties. 
93

 See e.g., Americans with Disabilities Act of 1990 
94

 Id. 
95

 FAR §121.585(m)(2) 
96

 See generally bona fide occupational qualifications. 
97

 On December 13, 2007, President Bush signed the Fair Treatment for Experienced Pilots Act which increased the 

mandatory age for Pilots and Co-Pilots from 60 to 65 years of age. However, the Act still requires that at least one 

pilot be under 60 years of age for international flights. 
98

 See e.g. Flight Attendant Career Guide, http://www.skywest.com/careers/flight-attendant/flight-attendant-jobs.php 

(last visited March 16, 2010), where Skywest states, ―To become a Flight Attendant at SkyWest, your height must 

be between 5‘0‖ and 5‘8‖ without shoes due to the internal size of the aircraft. For your safety, there are no 

exceptions to this requirement.‖ 
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requirements dominating the news is the use of the Advanced Imaging Technology (AIT) and 

balancing it with the right to privacy.  The airline industry along with the Transportation Safety 

Administration (TSA) has determined that the use of this technology is necessary in order to 

reduce the risk of explosives entering aircraft.  Additionally, the reasons for restricting the 

serving of alcoholic beverages and portable handheld electronic devices should be 

communicated to passengers in the context of safety as alcoholic beverages can result in 

passenger belligerence and as discussed in this paper, the use of handheld electronic devices 

often creates conflict between passengers and crew.  Also, the airline industry should consider 

better explaining the primary purpose of exit row seating being for assisting in the event of an 

emergency rather than comfort.    

 

Second, it is important to consider an increase in pilot pay.  As indicated in Table 2, it is possible 

that a first officer‘s salary can be $18,000 for the year.  One potential reason for this is the 

reduced average passenger fare and a corresponding increase in fuel prices.  As seen in Table 1, 

in 1993, the average airfare and fuel price (cents per gallon) were $318.62 and 58 respectively.  

In 2009, the average airfare and fuel price (cents per gallon) were $309.79 and 170.4.  Thus, the 

industry should maintain a consistency between the increase in fuel price and the corresponding 

average airfare. 

 

Finally, the airline industry should consider a reduction in the 16 hour duty day for pilots.  Since 

pilots are only paid for actual flight time, and this flight time is limited to 8 hours in these 16 

hours, reducing the duty day not only has the potential for increasing pilot morale and decreasing 

the possibility of pilot fatigue. 

  

VIII. LIMITATIONS AND FUTURE RESEARCH 

 

As with all papers, this paper is not without limitations.  However, these limitations do provide 

fruitful avenues for future research.  First, the airline industry is extremely complex and it is 

important to note that this paper merely scratches the surface regarding many of these safety and 

customer service issues.  Other issues which should be addressed in future studies are traveling 

with infants and small children as well as traveling with pets. 

 

Second, this paper is a review piece of many issues unique to the airline industry.  Future studies 

should collect qualitative and quantitative data from both crew members and passengers to try 

and reconcile some of the differences in perception regarding the industry.  The primary purpose 

of this paper is to raise some of these issues in the hope both raising awareness among scholars 

and promoting the need for further legal research in this industry (perhaps in the area of patient 

rights).   

 

Finally, this paper reviews two accident reports.  These are the reports associated with United 

Airlines Flight 1549 (the crash in the Hudson River) and Colgan Flight 3407 (the Buffalo crash).  

Future studies should examine additional commercial aircraft accident reports to determine if 

pilot fatigue and/or the duty day are mentioned, as was the case in the Colgan Flight 3407 

cockpit voice recorder transcript. 

 

IX. CONCLUSION 
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The United States commercial airline industry is a complex and highly regulated industry.  These 

complexities and regulations often result in the difficult task of determining how to balance 

customer service and safety regulations.  Often, this creates a disconnect and frustration between 

crew and passengers.  While the majority of major carriers have a customer service statement 

detailing their dedication to passengers, many contain the term ―safety‖ in these customer service 

statements.  Customer service is an important issue in any service industry, however in respect to 

the airline industry, it is imperative that customers and airlines alike realize, it is all about safety. 
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