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EDITOR’S CORNER 

We had a record number of quality submissions this year.  We had to make tough decisions, but 

are delighted to publish five articles. Submissions came from authors across the country. 

 

The Rocky Mountain Law Journal is listed in both Cabell’s Directory of Publishing 

Opportunities in Management and in Washington & Lee University Law Journals: Submissions 

& Rankings. This is a significant achievement. Additionally, our Editorial Board has grown and 

includes members from the law school community and non-business law community as well. 

Our website showcases the natural beauty of Vail, Colorado, a conference location that offers 

hiking, dining, biking, and sunshine at our fall gatherings.  

 

I would like to thank the outstanding editorial staff who reviewed for the Rocky Mountain Law 

Journal this year. This includes several new volunteers as well who spent considerable time 

screening articles and providing comprehensive suggestions to make the articles even better.  I 

truly value the time commitment all of you made to the review, acceptance and editorial 

process.  Your input is very important.  Many thanks to the Rocky Mountain Academy of Legal 

Studies in Business conference organizers who support us. 

 

Volume 6 begins with an outstanding article and winner of the 2017 Best Paper 

Award.  Congratulations to the authors, Professors Eric Blomfelt, Elizabeth McVicker, and 

Whitney Traylor. Professor McVicker's presentation at the conference was superb.  Professors 

Amy Hendrickson and Amanda Wheeler will surprise readers interested in concert tickets with 

their analysis of effectiveness of the Better Online Ticket Sales Act of 2016.  Be sure to read the 

survey responses by in-house attorneys to Evan Peterson's questions about their role in business 

strategy.  Professor Connie Bagley's books and her leadership at the ALSB emphasizes the 

strategic value of law.  Talking about divorce in a business law class has traditionally been 

taboo.  However, Professor Read's article makes a new argument for including a topic that often 

is an individual's first encounter with the legal system.  Finally, Professor McGarry's timely 

article raises the question of sustainable investment and financing decisions.  He examines 

Norway's divestment decisions, Environmental, Social, and Governance (“ESG”) metrics, and 

their relationship to human rights violations. 

  

Pamela Gershuny 

Editor-In-Chief 

December 31, 2017 
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“Concerted Activity,” Mandatory Arbitration Clauses, and Unfair Labor Practices: 

The Murphy Oil Trilogy Case* 

 

By 

 

Eric Blomfelt,** Elizabeth McVicker,*** and Whitney Traylor**** 

 

INTRODUCTION 

 

In January of 2017, a week before the inauguration of President Donald Trump, the Supreme 

Court agreed to opine on the enforceability of employment agreements that require employees to 

waive class action law suits or any collective proceedings to resolve employment disputes, and 

instead demand that employees must resort to individual arbitration.1 National Labor Relations 

Board v. Murphy Oil USA combines three cases that resulted in decisions protecting the ability of 

employees to engage in “concerted activities”—such as joining together in class action 

proceedings to protest underpaid wages or overtime.2 These three cases—the “Murphy Oil 

Trilogy”-- advance a decision by the National Labor Relations Board (NLRB) that Section 7 of 

the National Labor Relations Act (NLRA) requires that employees be allowed to bring class 

actions either in court or in arbitration.  

 

In NLRB v. Murphy Oil USA, Inc., the Board found that an employer had engaged in an unfair 

labor practice by forcing its employees to enter into individual, mandatory arbitration 

agreements.3 Similarly, in the other two cases of the trilogy, Epic Systems Corp. v. Lewis and 

Ernest & Young LLP v. Morris, the Seventh and Ninth Circuit Courts agreed with the employees 

that challenged their arbitration agreements with their private employers, agreements that 

insisted that they waive their rights to “concerted activities.”4 In these two cases, the employees 

relied on the NLRB’s decision in the D.R. Horton case of 2012. In the D.R. Horton case, the 

NLRB rejected the precedent of numerous federal and state courts that have upheld agreements 

where employees give up their statutory right to collectively enforce employment rights.5  

 

Some circuit courts have overturned the NLRB’s decision in the D.R. Horton case: the Fifth 

Circuit ruled that mandatory individual arbitration agreements as a condition of employment are 

                                                           
* With kind acknowledgement to Joseph Goldhammer, Esquire, without whose input this paper would not have 

come to fruition. 
** Assistant Professor, Metropolitan State University of Denver 
*** Associate Professor, Metropolitan State University of Denver 
**** Associate Professor, Metropolitan State University of Denver 
1 National Labor Relations Board v. Murphy Oil USA, Inc., SCOTUSBlog, http://www.scotusblog.com/case-

files/cases/national-labor-relations-board-v-murphy-oil-usa-inc (last visited 08/07/2017).     
2 NLRB v. Murphy Oil USA, No. 16-307; oral arguments Oct. 2017; http://www.scotusblog.com/case-

files/cases/national-labor-relations-board-v-murphy-oil-usa-inc. 
3 In re Murphy Oil USA, Inc., 361 N.L.R.B. No. 72 (2014); Murphy Oil USA, Inc. v. NLRB, 808 F.3d 1013 (5th 

Cir. 2015). 
4 Lewis v. Epic Sys. Corp., 823 F.3d 1147 (7th Cir. 2016); Morris v. Ernst & Young, LLP, 834 F.3d 975 (9th Cir. 

2016). 
5 In re D.R. Horton, Inc., 357 N.L.R.B. No. 184 (2012); https://www.nlrb.gov/case/12-CA-025764. 
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valid,6 as did the Second Circuit and Eighth Circuit.7 These decisions relied on a 2011 U.S. 

Supreme Court decision, AT&T Mobility v. Concepcion,8 which held that the Federal Arbitration 

Act (FAA) requires the enforcement of arbitration agreements in employment contracts that 

waive class or collective proceedings.9 However, the Concepcion decision involved consumer 

sales agreements, not employer/employee agreements related to working conditions, and focused 

on the application of Rule 23 of the Federal Rules of Civil Procedure (FRCP) to consumer class 

action arbitration proceedings. The Court was concerned with “procedural morass” in the 

application of Rule 23 in the Concepcion case;10 in the Murphy Oil Trilogy, collective 

employment arbitration does not, in any way, present the probability that such joint or collective 

arbitrations among co-workers would sacrifice the benefits of “simplicity, flexibility, informality 

and expedition” that collective arbitration offers.11 

 

The employer agreements at issue in the Murphy Oil Trilogy ring familiar with the days of 

Yellow Dog Contracts that insisted that, as a condition of employment, employees could not 

organize in any manner for any reason.12 The Norris-LaGuardia Act of 1932 and the National 

Labor Relations Act outlawed Yellow Dog Contracts, guaranteeing that employees could engage 

in “protected concerted activities.”13 Nevertheless, all of these cases are the result of twenty first 

century employers modernizing Yellow Dog Contracts. 

 

When the Seventh Circuit and the Ninth Circuit agreed with the NLRB and its reasoning in the 

D.R. Horton case that these forced agreements were illegal, the split among the circuits 

foreshadowed involvement from the Supreme Court, hence the 2017 decision of the Justices to 

grant cert was no surprise. What is a surprise is the change of position of the Office of the 

Solicitor General. In September of 2016, the Solicitor General’s office filed a petition for review 

on behalf of the NLRB arguing that agreements requiring employees to resolve employer-

employee disputes through individual arbitration are NOT enforceable because the NLRA 

protects employees’ ability to engage in joint actions regarding the terms or conditions of their 

employment.14 In June of 2017, the Office of the Solicitor General changed its position, dropping 

its support for workers in favor of management and employers.15 The Department of Justice has 

filed a new amicus brief, meaning it seeks to receive permission to argue in the case; the NLRB, 

therefore, will file its own case: one U.S. agency lawyer arguing against another U.S. agency 

lawyer.  

 

                                                           
6 D.R. Horton, Inc. v. NLRB, 737 F.3d 344 (5th Cir. 2013). 
7 Patterson v. Raymours Furniture Co., 659 F. App’x 40 (2nd Cir. 2016); Owen v. Bristol Care, Inc.,702 F.3d 1050 

(8th Cir. 2013). 
8 AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011). 
9 Id. 
10 Id. 
11 Amicus Brief National Academy of Arbitrators, August 10, 2017. 
12 See JOEL I. SEIDMAN, THE YELLOW DOG CONTRACT (1932). Retrieved from 

https://www.questia.com/library/61965723/the-yellow-dog-contract. 
13 NLRA 29 U.S.C. §§ 151-169, §§ 7 & 8(a)(1). 
14 Petition for Writ of Certiorari, NLRB v. Murphy Oil USA, Inc., No. 16-307 (2016), available at 

http://www.scotusblog.com/wp-content/uploads/2016/10/16-307-cert-petition.pdf. 
15 http://www.scotusblog.com/2017/06/murphy-oils-law-solicitor-generals-office-reverses-course-arbitration-cases-

supports-employers. 
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Multiple amicus briefs have been filed for the Murphy Oil trilogy case,16 reflecting similar 

arguments filed in the Circuit court cases.  Labor Law Scholars, for example, filed a brief in 

favor of the employee appellees in the Lewis v. Epic Systems case heard in the Seventh Circuit 

arguing that, under Sections 7 & 8(a)(1) of the National Labor Relations Act, an employee has 

“the right to…engage in concerted activities…for the purpose of collective bargaining or other 

mutual aid or protection” and that is an unfair labor practice for an employer “to interfere with, 

restrain, or coerce employees in the exercise of [these] rights.”17 Likewise, the National 

Academy of Arbitrators submitted an amicus brief in favor of the employees and the NLRB in 

the Murphy Trilogy case arguing that “collective statutory claims presented in employment 

arbitration can be heard as simply, flexibly, informally, and expeditiously as these very same 

claims are commonly heard in labor arbitration.”18 Labor arbitrators hear group claims 

frequently, handling cases in which all members of a large bargaining unit form a class for the 

arbitrator to deal with collectively; collective arbitrations can translate into non-union settings.19 

The National Academy of Arbitrators emphasizes the fact that “the premise of employer policies 

prohibiting individual workers from joining one another in pursuing a common claim rests on the 

assumption that a multiplicity of individual claims would not actually be submitted.”20 When 

employees are forbidden to join together, they are unlikely to pursue any grievance and 

“employers will rarely be called to account, leaving a gap in the realization of basic employment 

protections.”21  

 

Despite the change in the DOJ, the Administration, and the Supreme Court composition, the 

October 2017 oral arguments in the Murphy Oil Trilogy case revives a focus on labor law, and 

the fundamental laws that disallowed Yellow Dog contracts. This article will provide a survey of 

federal labor laws and anti-trust laws, from the Sherman Act to the Norris-LaGuardia and Fair 

Labor Standards Acts, along with key cases that shape the platform for the NLRB’s petition for 

review for the Murphy Trilogy cases including an overview of the role of the savings clause of 

the Federal Arbitration Act in the NLRB petition. It will explain the similarities of facts, issues 

and rule of law in the three cases--Murphy Oil, Lewis v Epic Systems, and Morris v Ernst & 

Young, clarifying how the NLRB, the Seventh and Ninth Circuits decided in favor of the 

employees based on the concept of “concerted activities” from the NLRA, Sections 7 & 8. 

Finally, the authors will join voices with that of the Amici Labor Law Scholars and the National 

Academy of Arbitrators in support of the Supreme Court deciding in favor of disallowing forced 

individual arbitration for employer-employee disputes in employment contracts. 

 

Might the Supreme Court decide in favor of the employees and the NLRB in the Murphy Oil 

Trilogy? If so, might the decision open an opportunity for non-unionized employees to join 

together to bring arbitrations against employers in a less expensive setting that a formal trial 

court? Might this be a new way for unions to organize? If the Court, however, defends the 

employers in their unilateral contracts and upholds the prohibition of joint or group collective 

                                                           
16 Twenty one briefs have been filed as of August 2017. http://www.scotusblog.com/case-files/cases/national-labor-

relations-board-v-murphy-oil-usa-inc. 
17 National Labor Relations Act §§ 7-8(a)(1). 
18 Personal email correspondence with Matthew Finkin, Attorney for Amici Labor Law Scholars, June 2017. 
19 In the case of Lewis v Epic Systems Corp, (Seventh Circuit, 2015). Brief of Amici Labor Law Scholars in Support 

of Appellees and Affirmance, No. 15-2997. 
20 See supra note 19. 
21 Id. 
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arbitration, what do these and similarly placed employees do next? As non-union employees, 

they will continue to be victimized by actions from their employers, preventing them to join in 

any “concerted activity” by nature of their individual contracts. If they were to join in a certified 

union, would their individual contracts be replaced by the collective agreement, so that 

employers would have to answer for unfair labor practices, be those involving wages, overtime, 

discrimination or hostile work environments?22 

 

 

 

 

 

HISTORICAL CONTEXT 

 

The first U.S. Supreme Court case to disallow labor unions was Loewe v. Lawlor, also known as 

the Danbury Hatters’ case,23 which used the Sherman Anti-Trust Act of 1890 and its emphasis on 

the prohibition of monopolies to argue that labor unions were a conspiracy in the restraint of 

trade.24 Loewe & Company was a fur hat manufacturer in Danbury, Connecticut and declared 

itself an open shop, thereby not requiring its employees to join a union. The United Hatters of 

America (UHU) reacted strongly, joining forces with the American Federation of Labor (AFL) to 

organize a nationwide boycott persuading wholesalers, retailers and customers from buying hats 

from Loewe’s.25 The 240 hat makers at Loewe’s wanted the UHU and the AFL as their 

bargaining agent. The hat manufacturer sued the unions and the individual employees for 

violation of the Sherman Act claiming that their boycott had interfered with its ability to sell its 

hats in interstate commerce. The unions and employees argued that their actions affected only 

intrastate commerce; they had not interfered with the transportation of hats. However, the 

Supreme Court found that the UHU had been acting in restraint of commerce because the 

Sherman Act simply prohibited any form of conspiracy of restraint of trade. Although the 

boycott and strike had originated only in Connecticut, the combination of the strikes nationwide 

was a violation of the Sherman Act.26 

  

The Sherman Act, with its focus on fighting conspiracies in restraint of trade and its emphasis on 

encouraging competition in commerce, is divided into two main sections: Section 1 addresses 

anticompetitive conduct and Section 2 prohibits monopolies: 

 

Section 1: "Every contract, combination in the form of trust or otherwise, or conspiracy, 

in restraint of trade or commerce among the several States, or with foreign nations, is 

declared to be illegal.” 

Section 2: "Every person who shall monopolize, or attempt to monopolize, or combine or 

conspire with any other person or persons, to monopolize any part of the trade or 

                                                           
22 J.I. Case Co. v. NLRB, 321 U.S. 332 (1944). 
23 Lowe v. Lawlor, 208 U.S. 224 (1908). 
24 Sherman Antitrust Act of 1890, 29 Stat. 209 (current version at 15 U.S.C. §§ 1-7 (2012)). 
25 See https://www.jud.ct.gov/lawlib/history/Hatters.htm. 
26 208 U.S. 224. 
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commerce among the several States, or with foreign nations, shall be deemed guilty of a 

felony [. . . ]" 27 

Labor unions, thus, were illegal; they were seen as “price fixers.” The ruling in the Danbury Hat 

case deprived labor unions and employees of an effective tactic and the fact that the individual 

employees were also liable for damages had an impact on union organizing. The AFL responded 

with a campaign to convince Congress to reform antitrust laws.  

 

The Clayton Act of 1914 made clear that “the labor of a human being is not a commodity or an 

article of commerce” and therefore cannot be controlled under the auspices of the Sherman Act 

and its focus on anti-trust activities.28 It therefore reversed the Danbury Hat case and made clear 

that the Commerce Clause did not apply to labor; labor was not a commodity. Nevertheless, 

courts continued to rule against antitrust laws until the enactment of the Norris-LaGuardia Act in 

1932 which barred the federal courts from issuing injunctions against nonviolent labor disputes 

and made clear that employers could not interfere with workers engaging in collective activities 

such as joining trade unions.29  

 

Sections 2 and 3 of the Norris-LaGuardia Act declares it to be the “public policy of the United 

States” that the individual employee be free of “interference” or “restraint” by employers when 

they engage in “concerted activities for the purpose of…mutual aid or protection”30 and that “any 

undertaking or promise” that is contrary to the policy declared in Section 2 “shall not be 

enforceable in any court of the United States.”31 As the Supreme Court reviews the petition in 

the Murphy Oil Trilogy, this law should make clear that the Court cannot enforce the employee 

agreements at issue.   

 

The Norris-LaGuardia Act also outlawed yellow-dog contracts by virtue of its protection of a 

broad range of concerted activity engaged to improve working conditions, including collective 

litigation.32 The Act provides: 

  

“No court of the United States shall have jurisdiction to issue any restraining order or 

temporary or permanent injunction in any case involving or growing out of any labor 

dispute to prohibit any person or persons participating or interested in such 

dispute…from doing, whether singly or in concert, any of the following acts:… 

(d) By all lawful means aiding any person participating or interested in any labor dispute 

who is…prosecuting, any action or suit in any court of the United States or of any 

State;… 

(h) Agreeing with other persons to do or not to do any of the acts heretofore specified.”33 

  

Norris-LaGuardia clearly encompasses collective enforcement of workplace rights such as those 

sought by the plaintiffs in the Murphy Trilogy cases. 

                                                           
27 15 U.S.C. § 1 (2012). 
28 Clayton Antitrust Act of 1914, 15 U.S.C. §§ 12-27 (2012); 29 U.S.C. §§ 52-53 (2012). 
29 Norris-LaGuardia Act, 29 U.S.C. §§ 101-115 (2012). 
30 Id. § 102. 
31 Id. § 103. 
32 Id. §§ 101-115. 
33 Id. § 104. 
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Subsequently, the National Labor Relations Act (NLRA), the Wagner Act of 1935, emphasized 

the provisions discussed above in the Norris-LaGuardia act by specifically allowing for 

“concerted protected activities” among employees.34 Section 7 of the NLRA guarantees 

employees “the right to self-organization, to form, join, or asset labor organizations, to bargain 

collectively through representatives of their own choosing, and to engage in other concerted 

activities for the purpose of collective bargaining or other mutual aid or protection.”35 Section 

8(a)(1) of the NLRA makes it an unfair labor practice for an employer “to interfere with, restrain 

or coerce employees in the exercise of the rights guaranteed in Section 7.”36 Unfair labor 

practices have been further defined. The Murphy Oil Trilogy cases illustrate a clear violation of 

Sections 7 and 8 of the NLRA and present vivid examples of unfair labor practices.  

 

In several of the Murphy Oil Trilogy cases the employers rely on the Federal Arbitration Act 

(FAA) which requires courts to “place arbitration contracts on equal footing with all other 

contracts and to enforce them according to their terms.”37 However, the savings clause of the 

FAA allows arbitration agreements to be invalidated “upon such grounds as exist at law or in 

equity for the revocation of any contract.”38 Given that the Norris-LaGuardia Act declares that 

“no court of the United States shall have jurisdiction” over any agreement between workers and 

employers “to do or not do” any “concerted activities” concerning working conditions, the 

agreement forced on the employees for individual arbitration are void and null under the FAA. 

 

An employer that engages in violations of workers’ rights in the arena of wage, overtime or 

working conditions while concomitantly denying them the right to engage in “concerted 

activities” to improve their lives is a violation of the law and of our moral rights. Relying on 

eighty years of the rule of law in this country, the Supreme Court must rule with the appellees in 

the Murphy Oil trilogy. 

 

“CONCERTED ACTIVITY”: NLRA  

 

Immediately after President Roosevelt’s inauguration, Congress focused on the implementation 

of laws designed to stimulate the economy. One such statute was the National Industrial 

Recovery Act (NIRA), designed to allow employers within a single industry to cooperate fairly 

in order to establish certain employment standards, promote production, and stimulate 

purchasing power without violating antitrust laws. “In effect, the Act permitted price-fixing in 

exchange for industry’s willingness to maintain employment and agreed-on wage levels.”39 

 

 Section 7(a) of the NIRA—the precursor of the NLRA—required the following terms:  

(1) “The employees shall have the right to organize and bargain collectively through 

representatives of their own choosing, and shall be free from the interference, 

restraint, or coercion of employers…in the designation of such representatives…or in 

                                                           
34 National Labor Relations Act §§ 7-8(a)(1). 
35 Id. § 7. 
36 Id. § 8(a)(1). 
37 Federal Arbitration Act (hereinafter “FAA”), 9 U.S.C. §§ 1-16 (2012). 
38 Id. § 2 
39 KENNETH G. DAU-SCHMIDT, MARTIN H. MALIN, ROBERTO L. CORRADA, CHRISTOPHER DAVID RUIZ CAMERON & 

CATHERINE L. FISK, LABOR LAW IN THE CONTEMPORARY WORKPLACE 49 (2009)  
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other concerted activities for the purpose of collective bargaining or other mutual aid 

or protection;”  

(2) “That no employee and no one seeking employment shall be required as a condition 

of employment to join any company union or to refrain from joining, organization, or 

assisting a labor organization of his own choosing.”40 

 

NIRA was signed into law on June 16, 1933, and was to remain in effect for two years. On May 

27, 1935, three weeks before the act would have expired, it was found unconstitutional by the 

United States Supreme Court in Schechter Poultry Corp. v. U.S.41 However, that same year 

Congress passed, and President Roosevelt signed into law, the National Labor Relations Act.42 In 

doing so, the President issued a statement describing his hope for American industry, which 

stated in part:  

 

“A better relationship between labor and management is the high purpose of this act. By 

assuring the employees the right of collective bargaining it fosters the development of the 

employment contract on a sound and equitable basis. By providing for an orderly 

procedure for determining who is entitled to represent the employees, it aims to remove 

one of the chief causes of wasteful economic strife. By preventing practices which tend to 

destroy the independence of labor it seeks, for every worker within its scope, that 

freedom which is justly his.”43  

 

The NLRA is designed to promote peace between management and labor, while improving the 

relationship between the two.44 Section 7 of the NLRA is the heart of the law, setting forth the 

employee’s fundament right to organize, to bargain collectively and to engage in other concerted 

activities for mutual aid and protection.45 It effectively guarantees employees the right “to 

engage in … concerted activities for the purpose of collective bargaining or other mutual aid or 

protection.”46  

 

Section 8(a) of the NLRA provides that an employer who violates an employee’s section 7 rights 

commits an unfair labor practice (ULP),47 and authorizes the NLRB to take action against the 

employer.48 Section 8(a)(1) states that it is an ULP for an employer to “interfere with, restrain, or 

                                                           
40 National Industrial Recovery Act § 7. 
41 295 U.S. 495 (1935). 
42 Like the NIRA, the NLRA’s constitutionality was questioned, but the U.S. Supreme Court upheld the act in 

N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).   
43 See Franklin Roosevelt’s Statement on the National Labor Relations Act (The Wagner Act). Retrieved from 

http://docs.fdrlibrary.marist.edu/odnlrast.html.   
44 See American Bread Co. v. NLRB, 411 F.2d 147 (6th Cir. 1969) (purpose of Act is to promote peace within the 

labor-management relationship); see also International Ass’n of Machinists v. NLRB, 362 U.S. 411, 428 (1960) 

(intent of the Act is adjustment and compromise of competing interests between labor and management).  
45 National Labor Relations Act § 7. Section 7 also provides employees the right to refrain from joining in collective 

bargaining or other concerted activities unless required as a condition of employment. Id.  
46 Id. § 7; See Morrison-Knudsen Co. v. NLRB, 358 F.2d 411, 413 (9th Cir. 1966) (when employee complained of 

working conditions, the Court rejected employer’s argument that activities for “mutual aid or protection” must be 

related to “collective bargaining” activity). 
47 Id. § 8(a). 
48 Id. § 10. 
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coerce employees in the exercise of rights guaranteed by Section 7.”49 Section 8(a) has four 

additional subsections—each addressing a different type of conduct.50 The Board’s test for 

interference, restraint, and/or coercion is an objective one and “depends on whether the employer 

engaged in conduct which, it may reasonably be said, tends to interfere with the free exercise of 

employee rights under the Act.”51  

 

The scope of protected concerted activities by employees is a fundamental aspect of the Act, 

which has resulted in significant scholarship and case law addressing this issue. Despite the 

importance of Section 7,52 Congress did not define “concerted activities” within the Act, leaving 

the NLRB and the courts to define this term and its scope. While there is no specific statutory 

definition, the language of the Act suggests protected concerted action under section 7 will be 

found when employees take group action,53whether such action involves NLRA rights or not.  

 

For example, employers were found to have violated section 8(a) of the act when terminating 

employees for participation or initiation in non-NLRA employment related agency charges or 

complaints,54 participation in non-NLRA employment related claims filed in state or federal 

court,55 meeting with one another to discuss and prepare evidence supporting non-NLRA 

                                                           
49 Id. § 8(a)(1). 
50 Section 8(a)(2) prohibits an employer from dominating a union. See Id. § 8(a)(2). Section 8(a)(3) prohibits an 

employer from discriminating against an employee in his or her hiring, tenure, or terms or conditions “to encourage 

or discourage membership in any labor organization.” Id. § 8(a)(3). Section 8(a)(4) protects employees from 

retaliation for filing a ULP charge with the NLRB or providing testimony related to such charges. Id. § 8(a)(4). 

Section 8(a)(5) prohibits an employer from bargaining in bad faith. Id. § 8(a)(5). 
51 Baptistas Bakery, Inc., 352 N.L.R.B. 72 (2008).  
52 The United States Supreme Court has found employee’s Section 7 rights so important in the labor context that 

they have been labeled as fundamental. See NLRB v. Jones & Laughlin Steel Co., 301 U.S. 1, 33 (1937) (right of 

employees to self-organize for collective bargaining and other mutual protection without interference from the 

employer is fundamental right).  
53 See National Labor Relations Act Section 7: Protecting Employee Activity Through Implied Concert of Action, 

76 Nw. U.L. Rev. 813, 819 (1981) (section 7 literally requires at least two employees acting together to constitute 

protected concerted activity).  
54 See, e.g., Walls Mfg. Co., 137 NLRB 1317, 1319 (1962), enfd. 321 F.2d 753 (D.C. Cir. 1963), cert. denied 375 

U.S. 923 (1963) (employee’s termination in retaliation for letter to a state regulatory agency complaining about 

unsanitary conditions violated Sec. 8(a)(1); Socony Mobil Oil Co., 153 NLRB 1244, 1248 (1965), enfd. 357 F.2d 

662 (2d Cir. 1966) (employee suspension in retaliation for alleged insubordination during a Coast Guard 

investigation and complaint to the Coast Guard violated Sec. 8(a)(1); Wray Electric Contracting, Inc., 210 NLRB 

757 (1974) (employer who terminated employee for filing OSHA claim on behalf of union held to violate Sec. 

8(a)(3) and (1)); Triangle Tool & Engineering, Inc., 226 NLRB 1354 (1976) (employee terminated in retaliation for 

union activity and seeking aid from U.S. Department of Labor was in violation of Sec. 8(a)(3) and (1)).  
55 Altex Ready Mixed Concrete Corp. v. NLRB, 542 F.2d 295 (5th Cir. 1976) (court held “filing by employees of a 

labor related civil action is protected activity under Section 7” and employer violated Section 8(a)(1) when it 

terminated two employees based on their alleged failure to read affidavits filed in union’s state court injunction 

proceeding).   
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employment related claims56 and raising funds and public awareness regarding non-NLRA 

employment related court cases.57 

 

Section 7 has been applied to protect employees who engage in acts involving more than one 

employee and the activity consists of legitimate complaints related to working conditions, 

including wages, pensions and alleged unlawful discriminatory conduct.58 Conversations 

between only two people are concerted if the discussion is “looking toward group action,”59 even 

if they never resulted in actual group action.60  

 

However, not all instances involving action by a group of employees has been found to be a 

violation of section 8(a). An employee’s activity that is unlawful or is unrelated to employment 

conditions, will not receive section 7 protection prohibiting employee termination.61 The United 

States Supreme Court further narrowed the scope of employer liability under section 8(a) in 

NLRB v. Burnup & Sims, Inc.,62 wherein it established that a violation of section 8(a) requires the 

employee be engaged in protected concerted activity at the time of discharge, the employer have 

knowledge that section 7 protects the employee’s activity, and the employer terminated the 

employee because the employee engaged in that protected concerted activity.63  

 

The legislative history, and relevant case law, indicates that employees engaged in concerted 

activity or collective bargaining will generally be afforded protection. However, it remained 

unclear whether concerted activity pursuant to section 7 included acts of an individual employee 

or whether employees must act together to gain protection from termination. Courts addressed 

individual activities when determining the scope of “mutual aid or protection” as identified in 

                                                           
56 Sarkes Tarzian, Inc., 149 NLRB 147 (1964) (several employees met with union attorney to discuss libel action 

against employer which was protected, concerted activity); Spandsco Oil & Royalty Co, 42 NLRB 942 (1942) (three 

employees jointly consulted an attorney regarding FLSA claims and ultimately filed FLSA suit against employer, 

which was deemed concerted activity protected by the Act and discharge of employees for filing lawsuit violated the 

Act); 
57 California Institute of Technology Jet Propulsion Laboratory, 360 NLRB No. 63 (2014) (emails publicizing 

litigation against employer); United Parcel Service, 252 NLRB 1015 (1980) (employee distributed information 

among other employees seeking their participation in a class action lawsuit against employer for various state law 

claims regarding breaks, collected money from employees for retainer and acted as contact between attorney and 

thirteen employees named as plaintiffs), enfd. 677 F.2d 421 (6th Cir. 1982).  
58 Frank Briscoe, Inc. v. NLRB, 637 F.2d 946 (3rd Cir. 1981) (Employee filing of EEOC charge regarding alleged 

discriminatory practices was activity for mutual aid or protection); Essex Int’l, Inc., 213 NLRB 260 (1974) (three 

employees complaining to management about poor work equipment were deemed to be engaged in protected 

concerted activity); Hugh H. Wilson Corp. v. NLRB, 414 F.2d 1245 (3rd Cir. 1969) (two employees complaining to 

management regarding profit sharing plan engaged protected concerted activity), cert. denied, 397 U.S. 935 (1970).  
59 Mushroom Transp. Co., Inc. v. NLRB, 330 F.2d 683, 685 (3d Cir. 1964). 
60 Id.  
61 See, e.g, Southern S.S. Co. v. NLRB, 316 U.S. 31 (1942) (holding that sit-down strikers who violated criminal 

code engaged in unlawful, unprotected activity); Puerto Rico Food Prods. Corp. v. NLRB, 619 F.2d 153 (1st Cir. 

1980) (employee complaints unrelated to working conditions will not be protected concerted activity); Tabernacle 

Community Hosp. & Health Center, 233 NLRB 1425 (1978) (Board held that employee’s complaint regarding 

transfer was personal, and therefore, unprotected by section 7 of the Act). 
62 379 U.S. 21, 23 (1964) 
63 Id. 
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section 7. In doing so, courts found “individual griping and complaining does not satisfy the 

mutual aid requirement and will not afford an employee protection.64  

 

Nonetheless, through a series of cases, the Board and federal courts began to define the breadth 

of the law as it relates to an individual employee acting alone and his or her protection pursuant 

to section 7 of the Act. Initially, there was a reluctance to find section 7 protected concerted 

activity or an employee acting alone who complained about working conditions.65  

 

However, beginning with Interboro Contractors,66 the Board found an employee acting alone to 

enforce a collective bargaining agreement could be protected under section 7, which would 

become known as the Interboro doctrine. This case involved an employee, John Landers, who 

made numerous complaints to management regarding various safety concerns and pointed out 

that the company was in violation of the collective bargaining agreement and local city fire 

regulations. Landers went on to request certain equipment be provided to the employees for their 

safety. Landers was ultimately terminated, resulting in his claim that Interboro committed unfair 

labor practices in violation of section 8(a)(1) of the Act.  

 

The Administrative Law Judge (ALJ) found that Landers’ activities were not protected under 

section 7 because he acted alone and for his own benefit. On review, the Board disagreed 

because it found he acted in concert with two other employees. Importantly, the Board went on 

to note that even if Landers had acted alone in his complaint to management that his conduct 

would be protected because the complaints were attempts to enforce the collective bargaining 

agreement that affected the rights of all employees.67 The Board’s decision was upheld by the 

Court of Appeals,68 including the portion of the decision that the complaints were protected 

concerted activity even if employee was acting only for himself in asserting his right under the 

collective bargaining agreement.69  

 

The Interboro decision was controversial resulting in several circuits rejecting the decision 

claiming the statute requires some activity involving group action.70 The United States Supreme 

Court, however, resolved the issue in City Disposal Sys., Inc. v. NLRB,71 when it upheld 

                                                           
64 See, e.g., NLRB v. Buddies Supermarkets, Inc., 481 F.2d 714 (5th Cir. 1973); Pelton Casteel, Inc. v. NLRB, 627 

F.2d 23, 28 (7th Cir. 1980) (employee’s complaints about pay and overtime were unprotected “personal griping” not 

concerted activity); Inked Ribbon Corp., 241 N.L.R.B. 7 (1979) (individual employee claiming wage increase and 

other benefits for herself only was not deemed concerted activity).  
65 See, e.g., Mushroom Transp. Co. v. NLRB, 330 F2d 683 (3d Cir. 1963) (individual employee’s complaints to 

other employees that company was treating them unfairly was not concerted protected activity); Continental Mfg. 

Corp., 155 N.L.R.B. 255 (1965) (employee who sent letter to management regarding unsanitary conditions and same 

employee’s complaints about unfair supervisors was not protected under section 7 of the Act).  
66 157 N.L.R.B 1295 (1966)  
67 Id at 1298. The Board relied on its previous decision in Bunny Brothers Construction Company, 139 N.L.R.B. 

1516 (1962), which found an individual employee seeking to enforce a collective bargaining agreement was 

concerted activity.  
68 NLRB v. Interboro Contractors, Inc. 388 F.2d 495 (2d Cir. 1967) (individual employee’s attempts to enforce 

provisions of collective bargaining agreement constitute protected concerted activity).  
69 Id. at 500. 
70 See, e.g., ARO, Inc. v. NLRB, 596 F.2d 713, 717 (6th Cir. 1979) (broadened definition of concerted action in 

section 7 “goes too far”); Royal Dev. Co. v. NLRB, 703 F.2d 363, 374 (9th Cir. 1983) (Interboro doctrine exceeds 

express language of section 7).  
71 465 U.S. 822 (1983).  
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Interboro and found an individual employee’s assertion of a right contained in a collective 

bargaining agreement constituted concerted activity for the purposes of section 7.72 In this case, 

James Brown, an employee refused to drive an unsafe truck. Brown did not involve any other 

employees, but simply refused to drive the faulty vehicle. Brown was terminated as a result of 

his refusal and he initiated an unfair labor practice claim with the NLRB.73 The matter was heard 

by an ALJ, the Board, and ultimately appealed to the Sixth Circuit and the United States 

Supreme Court. The Supreme Court, in holding Brown was entitled to protection under section 

7, found that when an employee invokes the rights of a collective bargaining agreement, he does 

so not for himself only, but for his fellow employees who are part of the agreement as well. The 

Court emphasized that although the legislative history of section 7 does not expressly define 

concerted activity, there is no indication Congress did not intend to protect the employee who 

seeks to assert rights contained in a collective bargaining agreement. Accordingly, Brown’s 

refusal to drive an unsafe vehicle was protected concerted activity.74  

 

Finally, an individual employee’s actions were found to constitute concerted activity within 

section 7 even without a collective bargaining agreement. This was the issue the NLRB 

considered in Alleluia Cushion Co.,75 involving an employee who complained individually to 

management about the working conditions of all employees when no collective bargaining 

agreement was in place. This case involved an employee, Jack Henley, who complained to 

management about unsafe working conditions and later complained to state safety inspectors 

who discovered numerous safety and health hazards.76 The company fired Henley, who claimed 

his conduct was protected concerted activity. The NLRB determined his complaints constituted 

protected concerted activity.77 The NLRB concluded that although Henley acted on his own, his 

complaints reflected safety concerns of his co-employees, and therefore, he did not need to 

communicate his complaints to management with his fellow employees.78  

 

NLRB v. MURPHY OIL USA; LEWIS V. EPIC SYSTEMS (7TH CIR. 2016); MORRIS V. 

ERNST & YOUNG, LLP (7TH CIR. 2016) 
 

More and more, employers are forcing employees to sign restrictive employment agreements 

such as non-compete contracts and forced arbitration provisions. These restrictive contracts 

require employees to sign, or otherwise agree to the provisions, or else face termination. In most 

instances, simply continuing employment equates to assent to the provisions without the need for 

an employer to provide a raise or other additional consideration beyond merely allowing an 

employee to keep his or her job.79 

                                                           
72 Id. at 831-32. The United States Supreme Court reasoned collective bargaining agreements would be useless if an 

individual employee covered by the agreement was unable to assert rights within the agreement against his 

employer.  
73 Id. at 827. 
74 Id. at 841. 
75 221 N.L.R.B. 999 (1975).  
76 Id.  
77 Id. at 1001.  
78 Id. at 1000.  
79 Stone, Katherine V.W., The Arbitration Epidemic. Mandatory Arbitration Deprives Workers and Consumers of 

Their Rights, Economic Policy Institute, December 7, 2015, accessed August 28, 2017 at 

http://www.epi.org/publication/the-arbitration-epidemic/ 
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In the recent Seventh Circuit case of Lewis v. Epic Systems Corp., the employer sent an email to 

its workers detailing that they were suddenly required to bring any wage-and-hour dispute, such 

as misclassification and entitlement to overtime under the Fair Labor Standards Act (FLSA), via 

arbitration only. Additionally, the employees had to agree to waive their right to seek relief in 

any “class, collective, or representative proceeding.”80 The company gave employees no choice 

but to accept these provisions or quit since continuing to work automatically constituted 

acceptance.81  

 

The specific language of the email contained an arbitration agreement but also informed 

employees they waived “the right to participate in or receive money or other relief from any 

class, collective, or representative proceeding.”82 The employer titled this section a “Waiver of 

Class and Collective Claims” and also informed employees that if this clause was deemed 

unenforceable that “any claim brought on a class, collective, or representative action basis must 

be filed in a court of competent jurisdiction,” presumably seeking to preclude employees from 

proceeding as a class or otherwise collectively in arbitration.83  

 

After continuing to work for the employer, and thus accepting the new terms regarding methods 

for bringing wage-and-hour disputes, Lewis nonetheless brought suit in federal court under Rule 

23 as a class action, claiming Epic had violated the FLSA and state law by misclassifying him 

along with other technical writers. He claimed the writers were thus entitled to overtime pay.84 In 

seeking to have the suit dismissed, the company relied upon the new forced arbitration provision 

to claim the workers could only bring individual arbitration actions and, could not, in arbitration 

or in court, band together as a class.85 

 

In the similar Ninth Circuit case of Morris v. Ernst & Young, LLP, the employer forced 

employees to sign an agreement called a “concerted action waiver” whereby employees agreed 

to only pursue claims in arbitration and also to only file arbitration claims as individuals. The 

language not only required employees to bring legal claims via arbitration but also to do so only 

as individuals in “separate proceedings.”86 The court noted the effect of these two combined 

provisions resulted in a bar against employees seeking concerted claims in either arbitration or in 

court.87 As in Lewis, a group of plaintiffs in Morris sought relief under the FLSA and state law 

for misclassification and entitlement to overtime in court. The employer similarly moved to have 

the case dismissed based upon the concerted action waiver the employees had signed.88 

 

Both courts focused on similar legal principles in finding the limitations imposed upon the 

employees violated the NLRA and were thus unenforceable. The first was agreement that the 

                                                           
80 Lewis v. Epic Systems, Corp., 823 F.3d 1147, 1151 (7th Cir. 2016) 
81 Id. at 1151. The court did not address whether continuation of employment was sufficient consideration to render 

the provisions an enforceable contract. 
82 Id. At 1151  
83 Id. 
84 Id.  
85 Id.  
86 Morris v. Ernst & Young, LLP, 834 F.3d 975, 979 (9th Cir. 1016) 
87 Id. 
88 Id. 
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employees’ right to pursue legal remedies together was a substantive right, rather than a mere 

procedural issue. The courts determined that the protection of the NLRA allowing employees to 

pursue legal remedies in concert was substantive rather than procedural in nature.89 The Morris 

court stressed the substantive language in Section 7 of the NLRA which emphasizes the right of 

employees as to organization. Rights such as the right to engage in concerted activity are 

substantive in nature, and the procedural limitations the employer’s restrictions placed upon that 

right were an infringement of one of the “central, fundamental protections of the Act,” the court 

wrote.90 Similarly, the court in Lewis determined the right to collective action “lies at the heart” 

of the NLRA.91 

 

Another common conclusion was that the NLRA and the Federal Arbitration Act (FAA) were 

not in conflict as to require enforcement of the arbitration clauses. Both employers argued that 

the FAA required the court to enforce the forced, individual claim arbitration provisions as 

“valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the 

revocation of any contract” as the FAA dictates.92 Both courts agreed the conflict between the 

NLRA and the FAA the employers alleged didn’t really exist. This was not a problem of two 

competing statutes. One didn’t necessarily “trump” the other due to the “saving clause” in the 

FAA. 93 Having already determined the contracts between the employers and the employees 

effectively forced employees to waive a substantive right, the contract was illegal by operation of 

the NLRA.94 When contracts are illegal, the “savings clause” of the FAA prohibits the 

enforcement of the contract when otherwise it might require the arbitration clause be given legal 

effect. The Morris court wrote the wording of the statutes and the contracts’ illegality forced the 

“FAA’s enforcement mandate to yield.” 95 Similarly, the court in Lewis decided, after 

determining the contract was illegal as a violation of the NLRA, there were sufficient “grounds” 

for the revocation of the contract, and the FAA’s saving mandate to enforce arbitration 

agreements no longer applied to an illegal contract. 96 

 

Yet, forcing their employees to use arbitration as the exclusive means to seek relief for wage-

and-hour disputes was not necessarily prohibited by the NLRA, according to the Morris court.97 

The NLRA’s prohibition is directed toward limiting concerted legal claims generally and an 

employer/employee agreement to force arbitration over the court system is not in conflict with 

the NLRA.98 Since the agreement in Morris attempted to specifically limit concerted claims in 

arbitration, the Morris court determined that forcing employees to only use arbitration to seek 

relief resulted in the violation of the NLRA.99 

 

                                                           
89 Morris, supra, at 986 and Lewis, supra, at 760 
90 Morris, supra at 986 
91 Lewis, supra, at 1160 

92 Lewis, supra, at 1156 citing to the Federal Arbitration Act, 9 U.S.C. § 2 and Morris, supra, at 987 
93 Morris, supra, at 987. 
94 Morris, supra, at 988 and Lewis, supra, at 1157. 
95 Morris, supra, at 986. 
96 Lewis, supra at 1157. 
97 Morris, supra at 984. 
98 Id.  
99 Id.  
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While the Morris court’s ruling seemed to hinge upon the lack of any other available venue 

besides arbitration, the employer in Lewis kept open the possibility that employees might bring 

suit in court.100 The language of the prohibition in Lewis stated that wage-and-hour disputes had 

to be brought individually in arbitration, but also that if an employee were to overcome this 

obstacle somehow and bring a suit in court, the employee could not take advantage of any 

procedural rules to bring a collective action.101 This restriction on collective action was what the 

Lewis court found to run “straight into the teeth of Section 7” of the NLRA.102 

 

The NLRA’s Section 7 dictates that employees have the right to self-organize as labor 

organizations but also affords employees broader protection beyond participation in a formal, 

recognized union. It gives employees to the right to engage in “other concerted activity” for 

“mutual aid and protection.”103 In addition, Section 8 of the NLRA enforces Section 7 making it 

clear employers engage in an unfair labor practice by interfering with, restraining or coercing 

employees who might try to exercise their rights under Section 7.104 Therefore, limiting the right 

of employees to combine together to enforce wage-and-hour disputes in any forum, whether in 

arbitration or in court, violates the act.105 

 

Although the contract clauses were not exactly the same in the Lewis and Morris cases, the effect 

was similar. In both cases, employees were effectively restricted from bringing a suit as a class, 

either because the employer forced employees to only litigate individually via arbitration, as in 

Morris,106 or going a step further to also limit collective action specifically in court as in 

Lewis.107 The NLRA does not prohibit arbitration outright, the Lewis court pointed out. In fact, 

the NLRA is “pro-arbitration” since it allows both unions and employers to engage in arbitration 

to resolve disputes.108 The problem is that the contract between the employer and the employee 

seeking to force arbitration also attempted to force individual actions.109 Thus, the restriction was 

more than just forcing a particular venue. It also caused a prospective waiver on an employee’s 

substantive right to pursue a statutory remedy to bring suits collectively.110 

 

Similar to the Lewis and Morris cases, a third case in Murphy Oil, Inc. v. NLRB, an employer 

again attempted to use restrictive contract language forcing employees to adjudicate any wage-

and-hour labor disputes under the FLSA in arbitration and only as individuals.111 The clause 

stated employees gave up the right “to commence or be a party to any group, class or collective 

action claim in ... any other forum” besides arbitration.112 The Fifth Circuit upheld the NLRB’s 

order, which followed similar analysis as the Lewis and Morris courts in declaring the forced, 

                                                           
100 Lewis, supra, at 1151. 
101 Lewis, supra at 1155. 
102 Id. 
103 Lewis, supra at 1151. 
104 Id. 
105 Id. 
106 Morris, supra. 
107 Lewis, supra. 
108 Lewis, supra at 1158. 
109 Lewis, supra. 
110 Lewis, supra, at 1160. 
111 Murphy Oil, supra. 
112 Id. at 1020. 
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individual arbitration agreement imposed upon employees was invalid as an unfair labor practice 

under Section 8.113 

 

CONCLUSION  

 

The Murphy Oil Trilogy cases arise out of the workplace, bringing to force the Norris-LaGuardia 

Act and its progeny, the National Labor Relations Act, both of which ensure the right of 

employees to join together to secure their rights and benefits. Neither of these formidable labor 

laws allow employers to isolate their workers, forbidding them from engaging in “concerted 

activities” to remedy workplace violations.  Ostensibly, an employer would pursue mandated 

individual contracts with employees only to prevent two or more coworkers who are victims of 

the same unfair labor practice to pursue a common claim together. These kinds of agreements 

enable employers to avoid legal accountability given the unlikelihood of numerous employees 

bringing separate claims individually. Non-unionized employees should have the ability to join 

together to access collective court or arbitration proceedings to find recourse for unfair labor 

practices. 

 

If, however, the Court decides in favor of the employers in the Murphy Oil Trilogy, employees 

must look back to earlier Court decisions that give the benefit of collective bargaining 

agreements over individual agreements and, thus, decide to pursue the formation of a union in 

order to avoid the draconian dictates of certain clauses in individual contracts. In the 1944 case, 

J.I. Case Company v. National Labor Relations Board,114 the Court held that: 

 

“…since the collective trade agreement is to serve the purpose contemplated by the 

[National Labor Relations] Act, the individual contract cannot be effective as a waiver of 

any benefit to which the employee otherwise would be entitled…The very purpose of 

providing by statute for the collective agreement is to supersede the terms of separate 

agreements of employees with terms which reflect the strength and bargaining power and 

serve the welfare of the group. Its benefits and advantages are open to every employee of 

the represented unit, whatever the type or terms of his pre-existing contract of 

employment…Individual contracts cannot subtract from collective ones…”115 

 

The pursuit of a fair and just workplace may seem like a Sisyphean task, but the Murphy Oil 

Trilogy case has opened the door for workers, federal agencies, amici of the courts, and, the U.S. 

Supreme Court, to illustrate that the pursuit of justice for workers around the country is not 

futile.  

  

                                                           
113 Id.  
114 J.I. Case Co. v. NLRB, 321 U.S. 332 (1944). 
115 Id. 
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BROKEN-HEARTED AND EMPTY-HANDED: AN ANALYSIS OF THE SECONDARY MARKET 

FOR CONCERT TICKETS 

 

Amy Hendrickson* and Amanda Wheeler**  

 

 

 

I. Introduction 

 

Too often, fans who want to attend a live performance by their favorite musicians are left broken-

hearted and empty-handed when tickets sell out minutes after they are released; only to wind up 

listed on reseller websites for much more than the original price. The secondary ticket market, 

estimated to generate $8 billion per year1, forces fans to either pay high prices or miss the show.  

Artists are often merely bystanders, watching their fans be charged what they consider outrageous 

prices by individuals and organizations who keep all of that additional revenue being generated by 

their performances.  Resellers, also known as ticket scalpers, are the winners in these transactions.  

 

In 2016, the federal government enacted The Better Online Ticket Sales Act (BOTS Act) in an 

effort to level the playing field for fans trying to acquire tickets in the primary market by outlawing 

computerized bulk buying.  While that is a worthy endeavor, it does not address the transformation 

in the music industry that drives changing practices and financial incentives which perpetuate the 

problems of limiting consumer access to tickets and subjecting them to higher than advertised 

prices. Clearly, the secondary ticket market is a beast that the BOTS Act alone cannot tame. 

  

This paper will look broadly at the options available to control the secondary ticket market for 

concert tickets.  Part II will provide an overview of the market, before turning to the growing 

importance of concert ticket revenue in Part III.  Part IV will build on that foundation by exploring 

the evolution of the market.  Part V will summarize the current regulation of the secondary ticket 

market.  Artist-driven alternatives will be examined in Part VI, leading to some concluding 

thoughts in Part VII.  

 

II. Overview of the Concert Ticket Market 

 

A. Concert Tour Planning 

 

The music industry includes a very diverse group of artists.  Superstars embark on lengthy world 

tours with huge crews and elaborate productions while struggling musicians travel with their 

equipment in beat up vans from bar to bar. For established artists, the logistics of touring, from 

organizing and transporting equipment to hiring staff to developing the actual stage production, 

requires a lot of advance planning.   

                                                           
* Assistant Professor of Law, Saginaw Valley State University 
** Graduate, Saginaw Valley State University 
1 Steve Knopper, Inside Bruce Springsteen and Taylor Swift's War on Scalpers, Ticket Bots, ROLLING STONE, Sept. 

11, 2017. Available at http://www.rollingstone.com/music/news/bruce-springsteen-taylor-swifts-war-on-scalpers-

bots-w501961. 

http://www.rollingstone.com/music/news/bruce-springsteen-taylor-swifts-war-on-scalpers-bots-w501961
http://www.rollingstone.com/music/news/bruce-springsteen-taylor-swifts-war-on-scalpers-bots-w501961
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Artists and their managers select from proposals offered by promotors, negotiating the number of 

performances, the size of the venues, and the price of the tickets.2 

 

It is difficult to book venues because of the competition with other shows and the need to work 

around sports seasons since many of the same venues are used by teams, not to mention scheduling 

around actual  

seasons for venues that are only available during appropriate weather. It has become common 

practice for acts to begin booking their tours more than a year in advance. To secure preferred 

venues and dates, tour preparation begins so far in advance that the music they will be releasing to 

coincide with the tour often hasn't even been made when the tour is booked.3   

 

There is a high level of uncertainty for even the most established artists when decisions about the 

tour are initially made.  They may "overestimate their own popularity" or the dates of their 

performances may coincide with other popular events whose schedules have not yet been 

announced.4  Given these circumstances, it would be difficult to predict the future market value of 

a ticket. 

 

B. Primary Ticket Sales 

 

The term primary ticket market generally refers to the first sale of each ticket, either directly 

through the box office of the venue or through a third party service provider like Ticketmaster.  

Although it may seem like 100% of the tickets for an event would be available in the primary ticket 

market, in practice, that is not the case.  Blocks of tickets are held back for a variety of reasons.  

Artists choose to hold on to some tickets so they can distribute them to family, friends, and business 

associates.  Tickets are often reserved for "pre-sales" to special groups like fan club members.  

There are also frequently contractual arrangements that require blocks of tickets to be reserved for 

sponsors or other businesses.  Some credit card companies advertise that their customers will have 

access to hard-to-get tickets because they have an arrangement for tickets to be held out of the 

primary market for the benefit of their customers.5  Even the venue may have seats that are counted 

in the total capacity buy never actually available because of season ticket holders or corporate 

boxes.6 

 

The net result of this arrangement is that the first fan in line to buy tickets the day they are released 

to the public is not choosing from the entire pool of tickets for the event.  Data regarding the 

number of tickets held out of the primary market is generally not available.  However, an analysis 

by the New York Attorney General found that "only about 46% of tickets are reserved for the 

                                                           
2 See, e.g., N.Y. Att'y Gen., Obstructed View: What's Blocking New Yorkers from Getting Tickets, Jan. 2016. 

3 Jem Aswad, Q Prime's Burnstein and Mensch, Part 2: On Touring, The Future of Metal, Adele's Success and Why 

It's Okay to Not Sell Out an Arena, BILLBOARD (2016). 
4 Gregory M. Stein, Will Ticket Scalpers Meet the Same Fate as Spinal Tap Drummers?  The Sale and Resale of 

Concert and Sports Tickets, 42 PEPP.L.REV. 1, 15 (2014). 

5 See generally N.Y. Att'y Gen., Obstructed View: What's Blocking New Yorkers from Getting Tickets, Jan. 2016. 
6 Jess White & Patrick Preston, Concert Promotion Centralization and the Artist Management Response: 1990s-

2010s, 14 MEIEA J. 13, 20 (2014) 
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public."7  While most fans are aware that they are competing with other fans for access to tickets, 

it is unlikely that they realize that a large percentage of the pool was never available. 

 

The competition for the tickets that are released to the public is also difficult for the average fan.  

Not only are other individual fans potentially lined up at box offices or sitting in front of their 

computers waiting for ticket sales to begin, professional resellers are also using every trick and 

technology to move to the head of the line and buy as many desirable tickets as possible.  The use 

of ticket bots is one pervasive technique. 

 

A Ticket Bot is software that automates ticket-buying on platforms such as 

ticketmaster.com.  Automation lets the Bot (1) perform each transaction at lightning 

speed, and (2) perform hundreds or thousands of transactions simultaneously.  As 

a result, in the first moments after tickets to a top show go on sale, Bots crowd out 

human purchasers and can snap up most of the good seats.8 

 

On a single day in December 2014, two Bots were able to secure more than 15,000 tickets at 20 

different venues for concerts by the band U2.9  Between the limited number of tickets being made 

available and the competition with the resellers, many fans are squeezed out of the primary ticket 

market and forced to try their luck with secondary ticket sales. 

 

C. Secondary Ticket Sales 

 

Secondary ticket sales are literally the second time a ticket is sold.  A transaction is considered 

part of the secondary ticket market regardless of the nature of the seller or the buyer. Prices vary 

dramatically in the secondary market.  Many transactions involve a desperate fan buying a ticket 

from a stranger for considerably more money than the ticket sold for in the primary market.  While 

other secondary ticket sales are for the face value of the ticket or even a lesser amount if demand 

is weak as the time for the event approaches. 

 

Although it is important to acknowledge the very real frustration that consumers express with the 

outrageously inflated prices in the secondary ticket market, there are also secondary market 

transactions that are beneficial to fans.  First of all, a person who is desperate to secure a ticket to 

see a favorite performer may prefer paying a high price to missing the show, so in a sense, the 

secondary ticket market did provide a benefit to that fan.  Secondly, the ability to transfer an 

unusable ticket can be beneficial.  If you have a ticket to a concert that you cannot use because of 

a family emergency and you sell that ticket to a friend for what you paid for it, that transaction is 

part of the secondary ticket market.  This is beneficial to several parties: you recoup the money 

you spent on the ticket, your friend has the opportunity to see the show at a reasonable price, and 

the performer has a larger audience. 10 

                                                           
7 N.Y. Att'y Gen., Obstructed View: What's Blocking New Yorkers from Getting Tickets, Jan. 2016, at 11. 

8 N.Y. Att'y Gen., Obstructed View: What's Blocking New Yorkers from Getting Tickets, Jan. 2016, at 8. 
9 Id. at 18. 
10 See Gregory M. Stein, Will Ticket Scalpers Meet the Same Fate as Spinal Tap Drummers?  The Sale and Resale of 

Concert and Sports Tickets, 42 PEPP.L.REV. 1(2014). 
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III. Growing Importance of Concert Revenue 

 

A. Shift in Music Consumption 

 

Music industry revenue is declining, primarily due to the decline in the sale of music in physical 

formats.  Between 2005 and 2015, overall revenue in the industry dropped from $20 billion to $15 

billion.11 

 

Optimists might call this the digital era of music, while pessimists might suggest that the era of 

piracy is giving way to a generation of fans who are simply accustomed to music being free.  The 

degree to which digital music sales will replace sales of physical copies of music remains to be 

seen but it is clear that there are fewer music buyers than there used to be.  In 2005, approximately 

122 million Americans paid for music in either a physical or digital format. By 2015, the number 

of U.S. music buyers had declined to 99 million.12  There is also reason for concern about the 

demographic desirability of those consumers who are still purchasing music in physical formats, 

described by one scholar as "older music consumers, country music fans and Germans."13 

 

With music sales declining, the emphasis has shifted to other revenue streams. Concert ticket 

revenue is growing.  In fact, "North American concert revenues grew by one-third between 2011 

and 2015."14  In addition to the money generated by ticket sales, having a stadium or theater full 

of fans creates opportunities to sell additional products or services including artist merchandise, 

food, and drinks.15  That ancillary revenue is substantial and certainly a desirable alternative 

revenue stream for the artist and any other party able to secure a portion of it. There is also an 

opportunity to grow ancillary revenue from food and merchandise purchases which lag behind the 

"levels seen at sporting events and amusement parks like Disneyland." 16 

 

B. Financial Effect on Artists 

 

With their primary source of revenue, music sales, under assault, artists have to adjust how they 

earn a living.  They no longer tour to encourage sales of an album or CD.  Now they release new 

music to promote the sale of concert tickets.  It is estimated that the most successful acts now earn 

approximately 70% of their income from touring.17 

                                                           
11 Hannah Karp, Music Industry Sees Growth in Concert Revenue, THE WALL STREET JOURNAL, Sept.16, 2016. 

Available at https://www.wsj.com/articles/music-industry-sees-growth-in-concert-revenue-1474250642. 
12 Id.  
13 Lee Marshall, The 360 Deal and the 'New' Music Industry, 16 EUR. J. CULTURAL STUD. 77 (2012) (Demographic 

comment was within the context of arguing that recorded music retains cultural importance).  
14 Hannah Karp, Music Industry Sees Growth in Concert Revenue, THE WALL STREET JOURNAL, Sept.16, 2016 

available at https://www.wsj.com/articles/music-industry-sees-growth-in-concert-revenue-1474250642. 
15 Gregory M. Stein, Will Ticket Scalpers Meet the Same Fate as Spinal Tap Drummers?  The Sale and Resale of 

Concert and Sports Tickets, 42 PEPP.L.REV. 1, 6 (2014)(Describing the general category before noting that some 

concert tickets can actually be loss leaders in some cases, for example Jimmy Buffet who "routinely demands and 

receives…105% of net ticket prices…justified by the extremely high alcohol sales generated by...loyal fans…"). 

16 Hannah Karp, Music Industry Sees Growth in Concert Revenue, THE WALL STREET JOURNAL, Sept.16, 2016, 

available at https://www.wsj.com/articles/music-industry-sees-growth-in-concert-revenue-1474250642. 
17 Jiarui Liu, Copyright Complements and Piracy-Induced Deadweight Loss, 90 IND. L.J. 1011, 1028 (2015).  

https://www.wsj.com/articles/music-industry-sees-growth-in-concert-revenue-1474250642
https://www.wsj.com/articles/music-industry-sees-growth-in-concert-revenue-1474250642
https://www.wsj.com/articles/music-industry-sees-growth-in-concert-revenue-1474250642
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When touring functioned as a promotional activity, ticket prices were generally "below a profit 

maximizing level" because those losses were recouped through the additional music sales 

generated by concert-attending fans.18  

 

New artists who have not yet established themselves are in a very difficult position.  They cannot 

rely on music sales nor do they draw big enough crowds to make their tours extremely financially 

successful.  In a discussion of the secondary ticket market, it is easy to overlook the shows that do 

not sell out but there are many of them.  It is estimated that more than 40% of the tickets to the 

"average concert" go unsold.19  With the change in the financial structure of the industry, fewer 

new acts will be able to earn a living. 

 

C. Financial Effect on Record Companies 

 

The traditional model for record companies was to sign a large number of promising new artists, 

provide both financial support to allow the act to record their music, and then have their team of 

experienced industry professionals market the album or CD.20  When it was successful, that 

product, the recorded music in a tangible format, generated enough profits to make record 

companies profitable and recording artists wealthy.  The number of sales of the product also 

allowed the record company to easily measure the success of their stable of artists and adjust it 

accordingly. 

 

With the decline in music sales, record companies are actively diversifying their revenue streams 

by pursuing contractual arrangements that allow them to receive other types of revenue earned by 

the artists they sign.  The 360 deals that are becoming the industry standard grant the record 

company a percentage of the revenue earned from publishing,21 merchandising, and touring in 

addition to the traditional recording rights.22 

 

In the future, there may not be any record companies because those businesses "have stopped 

calling themselves record labels and have started referring to themselves as 'music companies'."  

For those who might wonder what a music company is in comparison to a record company, Roger 

Story from EMI referred to his company as an "artist-focused global rights management 

business."23  For artists, this new focus will not be cheap.  

 

D. Financial Effect on Concert Promotors 

                                                           
18 Id. at 1029.  
19 Biz Carson, Meet the Startup that Kept Scalpers from Buying Up all the Tickets to Adele's Sold-Out Show, 

Business Insider, Dec. 20, 2015, available at http://www.businessinsider.com/songkick-helps-adele-sell-tickets-

2015-12 (citing comments by Ian Hogarth, the CEO of Songkick which is one of the largest independent ticket 

companies in the world, operating in partnership with Spotify.) 
20 Jiarui Liu, Copyright Complements and Piracy-Induced Deadweight Loss, 90 IND. L.J. 1011, 1030 

(2015)(describing the basic functions of record labels as "production, promotion and distribution of recorded music).  

21 In this context, publishing refers to royalties earned for writing songs.  However, there have reports of contracts 

including a percentage of books written by artists. 
22 Lee Marshall, The 360 Deal and the 'New' Music Industry, 16 EUR. J. CULTURAL STUD. 77, 84 (2012). 

23 Id. at 83. 

http://www.businessinsider.com/songkick-helps-adele-sell-tickets-2015-12
http://www.businessinsider.com/songkick-helps-adele-sell-tickets-2015-12
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Concert promotors may seem like the winners in the realignment of the industry triggered by 

digital music distribution.  The challenge is that all of the other parties in the music business need 

to establish new, stable revenue streams.  Their existing partners, the performing artists, want a 

bigger cut of the concert revenue to replace the income they no longer earn from record sales.  

Record companies, who traditionally enjoyed a symbiotic relationship with concert promotors, 

now want a cut of the concert revenue, too.  At this point, they are well positioned but facing the 

prospect of competing with every other player in their industry for the revenue they depend upon. 

 

IV. Evolution of the Secondary Ticket Market 

 

A. Roadside to Online 

 

In the days before computers revolutionized the music business, reselling a concert ticket required 

a person to log a lot of miles.  Scalpers had to buy tickets in the primary market, just like everyone 

else.  That meant waiting in line at the box office or visiting a third-party ticket agent.  Once the 

tickets were in hand, the scalper had to find and physically connect with buyers.  That meant that 

the night of the concert the scalper was likely to be along the side of road as potential customers 

arrived at the event.  People who wanted to see the show expected that tickets would be available 

and scalpers depended upon people showing up and buying them.  It was expensive for fans but 

could be lucrative for scalpers who took the "legal and business gamble of actually buying the 

tickets – laying out the money and risking being unable to resell them."24  It is also important to 

note that buying or selling a ticket actually involved a physical ticket that could be handed from 

the scalper to buyer, transferring ownership with no other formalities and leaving no record of the 

transaction.  If the scalper or buyer lost the paper ticket, there was no way to replace it. 

 

Old-fashioned ticket scalping was a very labor intensive business which limited the impact any 

particular entity could have on the market as a whole.  Technology dramatically changed that.  As 

buying and selling moved online, reselling tickets become a growth industry.  The computer 

powered resale market began in earnest with the creation of StubHub (now owned by Ebay), 

bringing online ticket resales to the masses. 25   

 

B. Unauthorized to Collaborative 

 

Currently, the most prominent online ticket reseller is StubHub which offers "one of the world’s 

largest ticket marketplaces" where people have access to tickets to "more than 10 million live 

sports, music, theater and other events in more than 40 countries… through desktop and mobile 

devices."26  StubHub does not buy tickets but rather provides a platform for those who wish to 

buy or sell tickets, earning a profit by charging the seller a fee equal to 10% of the sales price 

and potentially charging the buyer a fee as well.27 

                                                           
24 Gregory M. Stein, Will Ticket Scalpers Meet the Same Fate as Spinal Tap Drummers?  The Sale and Resale of 

Concert and Sports Tickets, 42 PEPP.L.REV. 1, 11 (2014). 
25 Dinah Eng, StubHub: Anatomy of a game-changing idea, FORTUNE (Jul. 23, 2012) available at 

http://archive.fortune.com/2012/07/20/smallbusiness/stubhub-spreecast-fluhr.fortune/index.htm. 

26 EBay, Annual Report (Form 10-K) at 5 (Feb. 6, 2017). 
27 StubHub Selling Basics available at https://stubhub.custhelp.com. 

http://archive.fortune.com/2012/07/20/smallbusiness/stubhub-spreecast-fluhr.fortune/index.htm
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The phrase if you can’t beat ‘em join ‘em comes to mind as ticketing giants like Live Nation 

(parent of Ticketmaster) join the resale market with their own platform TM+. In addition to 

creating its own resale sites, Ticketmaster acquired existing resellers Get Me In! and SeatWave.28  

Artists with existing relationships with Live Nation are encouraged to use their resale option 

exclusively.  Through this type of an arrangement theoretically both parties can shut out other 

resellers and profit from resold tickets. For some artists, this approach might be attractive.29  It is 

also creating a highly competitive resale market that creates pressure for StubHub to experiment 

with lower fees and greater pricing transparency in order to maintain marketshare.30  Between 

aggressive competition from smaller resellers and the entry of primary sellers into the market, 

StubHub is losing marketshare.31  None of the revenue from the sales on StubHub flows back to 

the artist or promotor of the shows.  The person reselling the ticket pockets the difference between 

the sales price and face value, with StubHub getting a percentage of each sale. 

 

Although some artists are battling ticket scalpers to try to keep prices low for fans, others have 

chosen to actively participate in the secondary market.  After 100 of the most desirable tickets for 

a Neil Diamond concert showed up on a resell site less than one minute after primary tickets sales 

began, there were numerous reports of artists working with their primary ticket seller to divert 

tickets to the secondary markets to be sold at inflated prices.  Artists including Bon Jovi, Celine 

Dion, and Billy Joel with Elton John were all engaged in the practice.32 

 

V. Current Regulation of the Secondary Ticket Market 

 

The secondary ticket market has been the subject of intense legal and ethical debate from musicians 

and fans over the years. On the Federal level of ticket scalping regulation, it gives the impression 

that there is leniency and acceptance of the practice. Meanwhile, laws on the state level vary 

greatly. Hawaii is the only state that has made any practice of reselling tickets illegal, aside from 

boxing, while several states do not have any state ticket scalping laws33.  Many believe that 

reselling tickets is a practice that can be put to an end simply by having stricter laws put in place. 

Others believe that it has nothing to do with laws at all and instead feel the blame for the rise of 

the secondary ticket market resides firmly on the shoulders of artists34. Throughout this paper we 

will discuss the varying ways to help better regulate this market and what the best course of action 

should be for the future of the music industry. 

 

                                                           
28 James Hurley, Entrepreneur Rolls Dice to Leave Ticket Touts Crowded out by Fans, THE TIMES, April 11, 2016. 
29 See Randall Roberts & August Brown, Taylor Swift's Ticketmaster 'Verified Fan' Initiative Sparks Controversy, 

LOS ANGELES TIMES, Aug. 31, 2017, available at http://www.latimes.com/entertainment/music/la-et-ms-

ticketmaster-taylor-swift-20170830-story.html (David Brooks, Executive Editor of Amplify magazine notes in 

reference to Taylor Swift's upcoming tour "You can just put tickets on sale and they'd get bought immediately by 

bots and scalpers, and fans would pay the markups and StubHub would make more money than Taylor Swift."). 

30 Glenn Peoples, Ticketmaster vs. Stubhub: Who’s Winning the Resale Battle?, BILLBOARD (Oct. 20, 2014) 

available at http://www.billboard.com/articles/business/6289185/ticketmaster-vs-stubhub-winning-resale-battle. 
31 Ethan Smith, StubHub Gets Out of 'All-In' Pricing; After losing business, ticket reseller reverts to tacking on fees 

at checkout, WALL ST. J., Aug. 21, 2015 at 31. 
32 Ethan Smith, Concert Tickets Get Set Aside, Marked Up by Artists, Managers, WALL ST. J., Mar. 11, 2009 at B1. 
33 See Eric Schroeder et al., A Brief Overview on Ticket Scalping Laws, Secondary Ticket Markets, and the StubHub 

Effect, ENT. & SPORTS LAW., NOV. 2012 at 1. 
34 Tad Simons, The New Age of Ticket Scalping, TWIN CITIES BUSINESS, 2017. 

http://www.latimes.com/entertainment/music/la-et-ms-ticketmaster-taylor-swift-20170830-story.html
http://www.latimes.com/entertainment/music/la-et-ms-ticketmaster-taylor-swift-20170830-story.html
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A. Diversity of State Laws 

 

Across the country, laws pertaining to ticket scalping vary greatly from state-to-state. There are 15 

states that currently do not have any legislation in place to control the secondary ticket market. 35 

Among the state that do regulate it, the trend is "toward leniency and acceptance of the practice." 

The approach to regulation varies dramatically from simply licensing resellers to limiting the 

amount of the price increase to outright prohibition of reselling tickets.  It is interesting to note that 

states including California and Florida allow reselling to the degree that it is authorized by the 

original seller.36  With artists planning extensive, multi-city national or international tours, the 

patchwork of local laws is not a particularly effective tool to control the secondary market.  This 

effect is exacerbated by the market moving online where state or even national borders have little 

relevance. 

 

B. Better Online Ticket Sales Act of 2016 

 

In 2016, the federal government adopted the Better Online Ticket Sales Act (BOTS Act) that  

"makes it illegal to circumvent a security measure…on an Internet website or online service that 

is used by the ticket issuer to enforce posted event ticket purchasing limits or to maintain the 

integrity of posted online ticket purchasing order rules.”37 At the time the law was passed, 

Ticketmaster estimated that approximately 60 percent of the most desirable tickets were being 

bought by bots for resale purposes38.  It may at lease slow down some of the scalpers who have 

been found buying more than 1,000 tickets in under a minute for some of the more popular shows.39  

As with most measures designed to combat scalping, the challenge is to have effective and 

consistent enforcement.  The BOTS Act empowers both the Federal Trade Commission and State 

Attorneys General to investigate consumer complaints.40   

 

It is also important to note that thirteen states had adopted a rule similar to the BOTS Act prior to 

the adoption of the federal rule.  The experience in those states suggest that limited and ineffective 

enforcement prevented them from having the desired effect on the secondary market.41 

 

VI. Artist-Driven Alternatives to Regulation of the Secondary Ticket Market 

                                                           
35 Myles Kaufman, THE CURIOUS CASE OF U.S. TICKET RESALE LAWS SEATGEEK (2017). 

36 See Eric Schroeder et al., A Brief Overview on Ticket Scalping Laws, Secondary Ticket Markets, and the StubHub 

Effect, 30 ENTERTAINMENT AND SPORTS LAWYER 1–32, 1-32 (2012) for a state by state overview of ticket resales 

regulation. 
37Lesley Fair, Fed. Trade Comm'n, BOTS Act: That's the Ticket!, Apr. 7, 2017, available at 

https://www.ftc.gov/news-events/blogs/business-blog/2017/04/bots-act-thats-ticket.  

38 Ben Sisario, Congress Moves to Curb Ticket Scalping, Banning Bots Used Online, NEW YORK TIMES, Dec. 8, 

2016. 
39 Id.  
40 Lesley Fair, Fed. Trade Comm'n, BOTS Act: That's the Ticket!, Apr. 7, 2017, available at 

https://www.ftc.gov/news-events/blogs/business-blog/2017/04/bots-act-thats-ticket. 

41 See generally Robert J. McFadden, Note, The BOTS Act: A Small Step for Fankind When a Giant Leap is Needed, 

55 WASH. L.J. 427 (2016). 
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A. Adoption of Market Pricing 

 

 Economists suggest that ticket scalping exists because artists do not understand the laws of supply 

and demand. Musicians are not meeting the demand of their fans because they are either under-

supply the number of seats or underpricing their tickets so they can quickly sell out shows.   

 

1. Increasing the Supply of Tickets 

 

One artist who has adopted the strategy of increasing the supply of tickets is Garth Brooks. For his 

2015 tour, Brooks performed on average of 4 shows at each stop along his tour, which resulted in 

virtually no tickets showing up on the secondary market.42 That means that fans paid the ticket 

price set by the artist and the venue.  But Garth Brooks is more than just an established artist.  He 

established himself nearly thirty years ago and has had 36 top ten hits so his approach is not going 

to be viable for most other artists. 

  

Even other superstars may not reasonably be expected to adopt this approach. Consider for 

example, artists like Adele and Beyoncé who have outrageous demand for their shows. Adele’s 

most recent world tour started February 29th, 2016 and will end July 2nd, 2017. The tour consisted 

of four legs spanning all over the world, hitting just over 50 cities, and had an average of two 

shows per city43. Tickets to her concerts sold out within minutes of becoming available and it is 

estimated that 10 million people tried to buy tickets to the North American leg of her tour when 

only 750,000 seats were available44. Sure, a third or fourth show per city would have helped to 

alleviate some of the demand but Adele’s world tour as it is will last just over a year and a half, if 

an additional two shows per city were added it would last approximately 3 years. Adele and 

Beyoncé are both artists who are married with small children, and to expect them to be on the road 

for 3 years to help meet the demand to see their concerts is simply unrealistic. It could come at the 

cost of the artist’s mental or physical health, or take a toll on his or her personal life.45 

 

Despite the economic appeal of increasing supply, there are practical realities that limit an artist's 

ability to adopt that approach.  A performer "can perform only so many times per year, and each 

venue can hold only so many people."46  As previously noted, concert tours are planned more than 

a year in advance when the level of demand is extremely uncertain so booking multiple shows in 

the same city is a big risk for any artist.  Adding additional shows after the level of demand 

becomes apparent may not be possible given the competition with sporting events and other 

concerts for dates at the limited number of venues that are the proper size to host a particular show. 

 

2. Increasing the Price of Tickets 

 

                                                           
42 Tad Simons, The New Age of Ticket Scalping, TWIN CITIES BUSINESS, 2017. 
43 Adele Live 2016, WIKIPEDIA (2017). 
44 Juliano Dario, 4 Unbelievable Statistics from Adele's Sold Out 2016 US Tour, MUSIC TIMES (2015). 

45 Adele and Beyonce are used as examples because of the success of their recent tours. Any artist, male or female, 

who is a parent or simply values their personal time and home life, would raise the same concerns. 
46 Gregory M. Stein, Will Ticket Scalpers Meet the Same Fate as Spinal Tap Drummers?  The Sale and Resale of 

Concert and Sports Tickets, 42 PEPP.L.REV. 1, 13 (2014). 



32 
 

Some artists have selectively raised prices by packaging the most desirable seats into "VIP 

Packages" that include more than just a concert ticket.  For example, Miley Cyrus offered a $995 

package that included an individual photo op, exclusive gift bag, and parking, along with other 

elements.47 By offering ticket packages at that high of a price point, there was no additional value 

that could be captured by a reseller nor could resellers mimic the offer because they lack access to 

the artist.   

 

Some artists are also unwilling to raise their prices even if the market would support the higher 

prices. In an interview with Rolling Stone, country music star Eric Church commented that “…. 

it's not fair. I've been told to raise my prices. But there's guys out there that want to come to a show 

and bring their family…[who] are working a blue-collar job, they were there for us in bars and 

clubs, so I should raise to $100 because that's what the scalpers think? I refuse to believe that.”48 

Musicians, like other professionals, have the right to set their own prices.  Choosing to set the price 

below a market clearing level does not harm consumers, in fact, the only person who suffers a 

financial harm is the artist who potentially foregoes additional earnings.49 

 

B. Artist Self-Help Measures 

 

Frustrated by what they view as resellers exploiting the musician's hard work to earn a profit at the 

expense of the musician's fans, some artists have taken an active role in policing the secondary 

market. Country music star Eric Church has been particularly vocal about his displeasure with 

ticket scalpers noting that they "buy thousands of tickets across the U.S., not just mine, and they 

end up making a fortune. They use fake credit cards, fake IDs. All of this is fraud."50  

On his 2016 Holdin’ My Own Tour, Church's management were actively looking for scalpers, 

checking sales reports for suspicious transactions like large out of state orders, and comparing 

purchasers to a list of known scalpers that they created and maintain. Using this approach they 

were able to cancel 25,000 tickets held by resellers.51  After the tickets were cancelled, they were 

released for sale again using only venue box offices and Church's own web site.52  

 

This was not the first-time Eric Church has worked to get tickets into the hands of his fans. In 

previous years, Church has bought tickets from resale markets himself to give back to fans, which 

is the same method Chance the Rapper used recently. He bought 2,000 resale tickets to his Chicago 

                                                           
47 Jess White & Patrick Preston, Concert Promotion Centralization and the Artist Management Response: 1990s-

2010s, 14 MEIEA J. 13, 26 (2014) 

48 Stephen Betts, Eric Church Ups War Against Scalpers, Cancels 25,000 Tickets, ROLLING STONE Feb. 21, 2017. 

49 Gregory M. Stein, Will Ticket Scalpers Meet the Same Fate as Spinal Tap Drummers?  The Sale and Resale of 

Concert and Sports Tickets, 42 PEPP. L. REV. 1, 13 (2014) (Noting "only the list price for the ticket accrues to the 

artist and promoter, with the resale profit flowing to the initial purchaser of the event ticket along with any 

intermediaries."). 

50 Stephen Betts, Eric Church Ups War Against Scalpers, Cancels 25,000 Tickets, ROLLING STONE Feb. 21, 2017 

(quoting a prior interview published in Rolling Stone in 2014). 
51 Steve Knopper, Inside Bruce Springsteen and Taylor Swift's War on Scalpers, Ticket Bots, ROLLING STONE, Sept. 

11, 2017. Available at http://www.rollingstone.com/music/news/bruce-springsteen-taylor-swifts-war-on-scalpers-

bots-w501961. 
52 Stephen Betts, Eric Church Ups War Against Scalpers, Cancels 25,000 Tickets, ROLLING STONE, Feb. 21, 2017. 

http://www.rollingstone.com/music/news/bruce-springsteen-taylor-swifts-war-on-scalpers-bots-w501961
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show, many going for around $200, and sold them back to fans for face-value53. Although this 

gesture of good will probably reinforces their relationship with their fans, as a practical matter, 

this is not a solution to the problem but rather an indication of the high level of frustration about 

scalping among artists. It is also interesting to note that when he bought the tickets back, the 

scalpers earned a profit on them.  

 

For a 2010 show in San Francisco, Bob Dylan adopted an unusual approach to keeping tickets out 

of the hands of scalpers.  The show, which had only been announced the week before, was 

scheduled to begin at 8:30pm at the Warfield Theatre.  Three hours before the show began, each 

fan was allowed to buy one ticket for $60 in cash and was required to immediately enter the venue 

after making the purchase.54  This traditional approach to ticket sales worked for that artist and 

that 2,300 seat venue but is probably not a model that could be used effectively under difference 

circumstances. 

 

C. Verified Fan Programs 

 

More than 50 artists have partnered with Ticketmaster to use their "Verified Fan" process to battle 

scalpers.  The service, using a proprietary algorithm, vets each potential purchaser by comparing 

their email address with known ticket scalpers and examining their prior ticket purchases, among 

other things. Consumers who make it through the vetting process are placed in a smaller pool of 

verified fans who are sent a code that gives them the opportunity to purchase tickets. 55 The details 

of the arrangements vary by artist and are based in the contractual relationship between the parties.  

 

Ed Sheeran used Ticketmaster’s Verified Fan Program to conduct a "presale" for his Divide World 

Tour.  Fans who registered in advance, were scrutinized and then sent a code allowing them to 

purchase tickets beginning on March 13, 2017. This process allowed 350,000 tickets to be sold to 

verified fans.  On March 17, 2017, all of the remaining tickets were released for sale to the general 

public.  As soon as that happened, tickets began to appear on the secondary market so Sheeran's 

management went through the purchase data, identifying potential scalper purchases and canceled 

50,000 tickets.  Those tickets were then put up for sale a second time, offered only to those fans 

who had pre-registered.56  This two part process, combining Verified Fan with Sheeran's 

management's investigation of the sales data, seems to have been effective in getting more tickets 

at face value into the hands of legitimate fans. 

 

Bruce Springsteen also recently used Ticketmaster's Verified Fan system to sell tickets for 

"Springsteen on Broadway", a series of 79 performances in a small theater. The day after the tickets 

were released to the verified fans, approximately 3% of the tickets were listed on reseller websites.  

This compared favorably with ticket sales on Springsteen's 2016 World Tour where an estimated 
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54 Jess White & Patrick Preston, Concert Promotion Centralization and the Artist Management Response: 1990s-

2010s, 14 MEIEA J. 13, 27 (2014). 
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7-20% of tickets turned up on reseller websites.57  Given the small venue, the number of people 

who pre-registered to purchase tickets still exceeded the number of tickets available.  

Consequently, Ticketmaster randomly selected verified fans to receive the codes allowing them to 

purchase tickets.58 

 

Taylor Swift is also using a version of Ticketmaster's Verified Fan program for her Reputation 

Tour.  Even though tour dates have not been announced yet, fans are already being encouraged to 

pre-register.  As announced, the vetting process used to create a pool of verified fans is identical 

to the system used for both the Ed Sheeran and Bruce Springsteen tours.  However, she has agreed 

to use a fundamentally different method to determine which of the fans from the verified pool will 

be given codes to actually purchase tickets.59 It is important to note that demand for her concert 

tickets is estimated to be "five to ten times the amount of available seats."60 The random selection 

used for Springsteen has been replaced with a point system that rewards fans for particular types 

of activities.  Based on the number of points they earn, they can move to the front of the line within 

the verified pool.61 

 

The point system rewards fans for "watching the singer's music video, signing up for her email 

list, or by purchasing her album or merchandise."  In fact, a fans can earn additional points for 

each copy of her album they buy up to a limit of thirteen copies.  Points can also be earned for 

buying merchandise like a t-shirt for $50 or a snake signet ring for $60.62  Some observers have 

complained that this approach is not only meant to keep scalpers from getting tickets but also 

intended to increase revenue by stimulating additional purchases by fans desperate to get tickets.63  

There are also points to be earned for sharing Swift related posts on social media.  The marketing 

value of having an army of fans talking about a new album or tour is obvious.  Given Swift's 

popularity, her fans may have been doing those things anyway.  However, in order to award points 

for them to the correct verified fan, the activities have to be tracked potentially creating data 

security and privacy concerns, particularly for artists who attract a lot of underage fans. 
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D. Paperless Tickets 

 

One approach to thwarting the secondary ticket market is to make it impossible for tickets to be 

transferred by making tickets “paperless”.   This process requires the person who bought the ticket 

to present their identification and the credit card used for the purchase at the door in order to enter 

the concert venue.  It is a ticketing strategy that is similar to the way airline tickets work.  The 

ticket itself may be electronic or printed but it is still non-transferable and requires the presentation 

of specific identification.64 If every ticket was made paperless, it would be incredibly difficult for 

resellers to sell tickets at all, much less at inflated prices. In a perfect world, this simple solution 

would create an even playing field for fans everywhere. 

 

However, the secondary ticket market is not simply made up of scalpers trying to make a fast buck 

by reselling tickets for outrageous prices. The market also includes fans who purchase tickets to a 

concert, fully intending to go, and who are no longer able to attend as planned. Making all tickets 

non-transferable or “paperless” means that these fans, are now stuck with tickets they can no longer 

use, and they have no way of getting the money back they used to purchase them.65  It also makes 

it difficult for people to purchase tickets as gifts for other people unless they also attend the concert. 

Young people who may depend upon a parent's credit card and perhaps even lack proper photo 

identification could be shut out entirely.  From a practical standpoint, it is also less feasible at 

larger venues because checking identification is both time consuming and labor intensive.66 

One way to preserve some amount of transferability without completely opening up the process to 

ticker brokers is to allow the primary seller to issue tickets that can only be resold on the platform 

controlled by the primary ticket seller.  In other words, if you buy a ticket from Ticketmaster, the 

only place it can be sold is on Ticketmaster's resale website TicketsNow.  It is not clear if 

consumers would benefit from that arrangement since they would no longer be at the mercy of the 

ticket scalpers but would be forced to work only with Ticketmaster.67  It would, however, give 

Ticketmaster a competitive advantage relative to companies like StubHub. 

 

Another possible "paperless" ticketing strategy has been introduced in Britain. Since 2014, an app 

called Dice, created by former record executive Phil Hutcheon, has been used to sell more than 

one million tickets for concerts by artists including Adele and Justin Bieber.  Dice avoids physical 

tickets altogether, instead putting an electronic ticket on a concert-goers cell phone. To reduce the 

possibility of scalpers selling phones with the tickets on them, there are also random ID checks. 

This two-step identification method has been 99% successful at eliminating reselling by scalpers. 

There are also no booking fees so the company does not earn money on the sales of the tickets at 

all. The Dice business model is dependent on sponsorship of events by consumer brands which 

they project will be more profitable than ticket fees. 68 
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The Dice financial model has not been validated by the market, nor has the company proven that 

they can maintain strong relationships with high profile artists.  Assuming the business is viable, 

this approach will prevent consumers from transferring their tickets when their plans change, even 

if no money changes hands.  It is not clear how fans will react to not even being able to give away 

tickets they paid for but it seems likely to be unpopular.  If it overcomes those issues, the company 

still has to compete with Live Nation and AEG.  That is a daunting task. 

 

Overall, paperless tickets may also have a negative impact on the artist by slowing or lowering 

ticket sales if fewer people are willing to commit to a purchase in advance or if artists have to 

perform for smaller crowds when the tickets that were purchased go unused.  Artists have been 

willing to forgo the additional revenue that could be earned in the secondary ticket market but their 

concern about scalping may not be strong enough for them to persevere in the face of significant 

a negative impact on their touring experience. 

 

VII. Conclusions 

 

Technology has made ticket scalping infinitely more efficient and profitable but the underlying 

problem, an imbalance between supply and demand coupled incentives to underprice tickets, has 

not changed.  It has in fact proven remarkably resist to a plethora of different regulatory and market 

based solutions. 

 

An approach that uses targeted regulation while letting the market work is theoretically appealing.  

At the beginning of this research project, the authors thought that perhaps the answer is to cap the 

resale price to allow the market to continue to work but provide some level of protection for 

consumers.  The appeal of that approach declined we learned that for more than 80 years, price 

caps were used by the State of New York to protect consumers. The formulation of the cap varied 

over time, beginning as a specific dollar amount, then transitioning to a specific percentage.  But 

the cap proved to be difficult to enforce.  By 1999, "ticket brokering had grown into a large 

underground economy typified by law-breaking, secret ticket holds, bribe paying, and a general 

state of corruption at all levels."69 

 

One promising approach that is to require complete transparency with regard to how many tickets 

are actually being made available for sale, what the face value of each ticket is, whether or not the 

entity attempting to sell it currently has possession of it, and the identity of the seller.  That would 

not prevent ticket scalpers from charging outrageous prices but it would give consumers the 

information to decide for themselves if they want to purchase tickets under those conditions.  The 

aggregate decisions of consumers could provide a strong incentive to modify some of the most 

abusive practices.  Ultimately, consumers have not had the data but they have always had the 

power to simply not buy the tickets.  That hasn't worked so far.  

 

Perhaps the market will fix itself.  It is also possible that the current emphasis on concert ticket 

revenue may fade if the transition from the sale of physical format music to digital music matures 

in a way that allows artists and music companies to regain economic strength from those sales.  In 

the U.S. in 2010, there were approximately "300 million more album purchases than concert ticket 
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purchases" when physical and digital format data is combined.70  Given the downward pressure on 

prices and the opportunities created by the ancillary revenue streams in the concert ticket market, 

it seems extremely unlikely.  Even if the economics would support music companies shifting their 

focus back to music sales, those companies (and their shareholders) are not going to give up the 

new concert ticket revenue streams.   

 

In the end, the secondary ticket market can only last as long as the primary ticket market is robust.  

There are no guarantees that the current growth or even stability of the concert ticket revenue will 

continue.  There is a growing concern that the music industry as currently organized is no longer 

creating stars.  If recorded music sales are promotional tools for concert ticket sales, the group of 

artists being "promoted" is getting smaller and older.  In 2008, more than 79,000 releases sold 

fewer than 100 copies while 225 artists managed to sell more than 10,000 copies.71  The small 

group of successful touring artists include a large number of "heritage" acts who have enjoyed 

decades of success.  Their tours are among the most popular and generally the most profitable but 

Keith Richards can't live forever and neither can Bono so the industry cannot bank its future on 

revenue earned by bands like the Rolling Stones or U2.72 
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DISPLAYING THE VALUE OF IN-HOUSE LAWYERS TO MANAGEMENT-LEVEL TEAMS 

 

Evan A. Peterson* 

 

Managers often hold perspectives that downgrade the significance of in-house legal counsel in the 

corporate setting.1 These attitudes, in addition to disregarding the link between law and 

competitive advantage,2 reflect a neglect and gross miscalculation of the emerging challenges that 

legal developments will place upon organizations in the approaching years.  Data protection and 

cybersecurity issues encompass chief concerns in the areas of risk management, compliance, and 

business litigation.3  The potential for harm to global trade, innovation, and economic growth 

posed by cybercrime will force legal counsel, technology experts, and corporate executives to work 

collaboratively on building proactive approaches to risk management and cyber security.4  Legal 

safeguards, especially in the area of intellectual property, will become critical to the generation of 

organizational value.5  Organizations will need to develop new techniques for fostering 

collaboration between managers and lawyers to address these mounting developments and trends. 

Because managers will routinely execute a growing number of business decisions in the years 

ahead requiring an appreciation of legal strategy initiatives,6 organizations will face an escalating 

need to reexamine and adjust managerial attitudes toward the law within the corporate setting.  

 

I. Study Background 

 

I conducted a 3-round Delphi study to address the general problem concerning the severe 

limitations placed on the organizational ability to derive strategic value from the law due to the 

lack of integration between legal strategy and business strategy in the corporate setting. The 

specific problem that I addressed in this study is that managers hold unreceptive viewpoints toward 

the strategic value of law within the corporate setting.7  Although in-house general counsel 

working across business industries in the United States stand in a position to develop techniques 

for altering unreceptive managerial viewpoints toward the law, a lack of consensus exists among 
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them with regard to techniques that will alter unreceptive managerial viewpoints toward the 

strategic value of law within the corporate setting.8  

 

The purpose of my study was to build this consensus.9  Data collection took place between March 

13, 2017, and June 5, 2017.  During the first round, I distributed an electronic questionnaire 

containing 6 broad, open-ended questions to a study panel comprised of in-house general counsel 

working across business industries in the United States.  The second-round questionnaire consisted 

of theme statements derived from panelists’ responses to the first round questionnaire.  Panelists 

rated each statement on the second round questionnaire against 2 separate 5-point Likert scales: 

desirability and feasibility.  Any statement where the collective frequency of panelists’ top 2 

responses (rating of 4 or 5) was 70% or higher on both the desirability and feasibility scale passed 

to the third round.10  The third-round questionnaire consisted solely of theme statements carried 

over from Round 2.  In Round 3, panelists rated each remaining statement against 2 other scales: 

importance and confidence.  The statements where the collective frequency of panelists’ top 2 

responses (rating of 4 or 5) was 70% or higher on both the importance and confidence scales 

formed a consensus on techniques that will alter unreceptive managerial viewpoints toward the 

law within the corporate setting. 

 

The final list of 25 theme statements generated by the study panel in Round 3 encompassed the 

following categories: (a) managerial attitudes toward lawyers and the law; (b) relationships 

between lawyers and non-lawyer managers; (c) the role of leadership in in-house legal practice; 

(d) the role and functions of in-house general counsel, and (e) law, legal strategy, and competitive 

advantage.  The discussion in the present article will focus on the third major category: the role of 

leadership in in-house legal practice. 

 

II. Literature Review 

A. The Delphi Method 

The Delphi research design is an iterative process for developing a consensus among a panel of 

experts through the distribution of questionnaires and feedback.11 Delphi study takes place through 

a series of iterations (rounds), beginning ordinarily with the distribution of broad, open-ended 

questions in the first round and concluding with the development of consensus in the final round.12  

                                                           
8 Gerlinde Berger-Walliser, The Past and Future of Proactive Law: An Overview of the Development of the 

Proactive Law Movement. Retrieved from https://www.research gate.net/profile/Gerlinde_Berger-

Walliser/publication/273440662_The_Past_ and_Future_of_Proactive_Law_An_Overview_of_the_Proactive_ 
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12 Gayle Kerr, Don E. Schultz, & Ian Lings, Someone Should do something: Replication and an Agenda for 

Collective Action, 45 J. ADVERT. 4, 7 (2016). 
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The Delphi method is geared toward the formation of consensus among a group of experts in 

circumstances where a deficiency of existing scholarship exists relative to a given research topic.13  

The technique was pioneered by the RAND Corporation in the 1950s as a means to generate 

forecasts in connection with military technological innovation.14  

 

Four principal characteristics characterize the Delphi design: (a) participant selection is grounded 

on predefined qualifications; (b) participants communicate solely with the study coordinator and 

stay anonymous to other participants; (c) information is gathered and redistributed to study 

participants by the study coordinator through a series of rounds, and (d) the responses of individual 

participants are combined by the study coordinator into a collective group response.15  Rigor is 

central to the Delphi method, wherein researchers commonly use rating scales to evaluate 

panelists’ responses along 4 key dimensions: desirability, feasibility, importance, and confidence.  

These 4 dimensions represent the information required for the suitable review of an issue under 

the Delphi method.16  The Delphi method offers numerous benefits, including the gathering of 

varied experts from isolated geographical locations, the minimization of biases stemming from 

face-to-face interaction, the abolition of prolonged face-to-face meetings, and supporting greater 

inclusion of individuals from diverse groups in academic research.17   

 

Although the four principal characteristics of the design are common to all Delphi studies, 

numerous types of Delphi studies exist within the academic literature. In a classical Delphi study, 

researchers ascertain the degree of consensus among a panel of experts on a particular subject or 

issue.18 In a decision Delphi, the researcher asks panelists to formulate and bolster their decisions.19 

In a modified Delphi, the panel responds to a series of pre-selected items drawn from the literature 

by the researcher.20 In studies that use policy Delphi, researchers attempt to cultivate the strongest 

potential viewpoints in opposition to the resolution of a key policy issue.21 In a real-time Delphi 

study, panelists use computer technology located within the same room to reach a real-time 

consensus.22  

 

Additional distinctions that separate Delphi studies include number of rounds, variations in panel 

size, and the measurement of consensus. Although the typical Delphi study contains either 2 or 3 

rounds of data collection, researchers may incorporate additional rounds as necessary to achieve 
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consensus. 23 Opinions vary with respect to the minimum number of participants required for a 

Delphi panel. Panel size may differ based on the resources available to the researcher and the topic 

covered by the study. With respect to measuring consensus in a Delphi study, researchers have 

used percentage agreement, stipulated number of rounds, coefficient of variation, post-group 

consensus, subjective analysis, and percentage agreement.24  

B. Leadership in the Legal Profession 

A growing level of scholarship connects the necessity of collaborative relationships between 

lawyers and managers and the leadership skills and competencies required for success in modern 

in-house corporate legal practice. This section contains a discussion of current scholarship on the 

rising need for in-house counsel to possess effective leadership skills, followed by a discussion on 

how the cultivation of such skills remains largely overlooked in formal legal education. The 

literature in this section emphasizes the challenges that will hinder lawyers’ efforts to lead 

organizational change efforts within the organization, supporting the need to identify techniques 

that will alter unreceptive managerial viewpoints toward the strategic value of law within the 

corporate setting. 

 

1. Necessity of Leadership in In-House Legal Practice 

 

Leadership is indispensable component of modern legal practice. Nearly every lawyer will, at some 

point, assume a significant leadership role in the workplace or the community.25 In-house legal 

departments often promote lawyers to positions that emphasize leadership.26 The core 

competencies necessary for success in modern in-house legal practice in the coming years will 

include business acumen, problem-solving, legal knowledge, project management, leadership, 

emotional intelligence, flexibility and adaptability, working with people, and relationship building 

and collaboration.27 The ‘working with people’ competency identified by Mottershead and 

Magliozzi encompassed interpersonal communication, team building, team contribution, and 

engagement. It is noteworthy that knowledge of the law constituted only one core competency 

within the larger set of competencies necessary for successful legal practice. Cochran and Perrone 

emphasized the importance of similar skills.28 Attorneys who wish to succeed in contemporary in-

house legal practice will need to internalize and exhibit a diverse array of behaviors, skills, and 

competencies. 

 

2. Deficiency of Leadership Training in Legal Education 
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Paul W. Wales, Defining Consensus: A Systematic Review Recommends Methodologic Criteria for Reporting of 

Delphi Studies, 67 J. CLINICAL EPIDEMIOLOGY 401, 403 (2014) (Out of 100 Delphi studies, 48% occurred in 2 

rounds and 42% occurred in 3 rounds). 
24 von der Gracht, supra note 11. 
25 Deborah L. Rhode, What Lawyers Lack: Leadership, 9 UNIV. ST. THOMAS L. J.  472 (2011). 
26 Karen Cochran, Leadership and Law: An In-House Counsel’s Perspective, 32 DEL. LAWYER 24 (2014); Jillian 

Trezza, Army Lessons for Lawyer-Leaders, 32 REV. LITIG. 240 (2013). 
27 Terri Mottershead & Sandee Magliozzi, Can Competencies Drive Change in the Legal Profession? 11 UNIV. ST. 

THOMAS L. J. 51, 78 (2013). 
28 Cochran, supra note 26. 
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Despite the rising importance of leadership in the legal profession, attorneys at times fail to exhibit 

the same behaviors, skills, and competencies as their managerial counterparts. Many lawyers often 

lack the necessary preparation, ability, and comfort to engage in effective leadership practices 

within the business setting.29 While in-house attorneys are expected to work effectively across 

departments, offices, and geographic regions, they may lack education or formal training on how 

to work as part of an executive or management level team.30 Attorneys who assume the role of in-

house counsel may labor extensively to undertake the responsibilities that, although inherent to the 

position, are external to traditional legal practice.31 Despite an extensive amount of existing 

literature on business leadership, scholars have paid little attention to the unique leadership 

challenges in-house counsel will face in the corporate environment.32 An emphasis on competition 

has historically supplanted an emphasis on leadership and collaboration in the law school setting.33  

 

Some scholars have studied the link between the skill deficiencies exhibited by newer generations 

of legal practitioners and the learning environments that often characterize contemporary legal 

education. Traditional legal study, which includes an emphasis on linear thinking and competition, 

represents a natural obstacle to teamwork.34 The interpersonal traits created by such a method of 

study, which may include an absence of self-awareness, inflexibility, or the need for individual 

accomplishment, hinder successful interdisciplinary collaboration. The work by other scholars 

further supports these assertions.35 Smith and Marrow indicated that attorneys in leadership 

positions in major law firms acknowledged five central areas in which they experienced 

difficulties:36 

 

 Managing firm growth through the development of new markets and practice areas. 

 Cultivating strategic leadership skills, improving teamwork, and developing employee 

buy-in to long-term vision. 

 Promoting client satisfaction and client retention. 

 Managing internal talent, improving firm culture, and engaging in succession planning. 

 Building consensus, implementing strategic planning and repositioning firm resources. 

Over the last few years, momentum toward leadership development in the legal field has started 

to progress. Leadership now occupies a greater role in programs geared toward law students with 

diverse career interests and aspirations, such as clinical programs, business and law school joint 

                                                           
29 Janet Weinstein, Linda Morton, Howard Taras & Vivian Reznik, Teaching Teamwork to Law Students, 63 J. L. 

EDUC. 36 (2013); Jillian Trezza, Army Lessons for Lawyer-Leaders, 32 REV. LITIG. 240 (2013). 
30 Cochran, supra note 26; Weinstein et al., supra note 29. 
31 Lovett, supra note 8. 
32 Cochran, supra note 26; Deborah L. Rhode, Developing Leadership, 52 SANTA CLARA L. REV. 691 (2012). 
33 Janet Weinstein, Linda Morton, Howard Taras & Vivian Reznik, Teaching Teamwork to Law Students, 63 J. L. 

EDUC. 36 (2013).  
34 Id. 
35 Susan Douglas, Incorporating Emotional Intelligence in Legal Education: A Theoretical Perspective, 9 J. BUS. 

EDUC. & SCHOL. TEACH. 56 (2015); Nancy J. Knauer, Learning Communities: A New Model for Legal Education, 7 

ELON LAW REVIEW, 193 (2015); Michael L. Perlin & Alison J. Lynch, Legal Education in a Time of Change: 

Challenges and Opportunities: How Teaching about Therapeutic Jurisprudence can be a Tool of Social Justice, and 

Lead Law Students to Personally and Socially Rewarding Careers: Sexuality and Disability as a Case Example, 16 

NEV. L. J. 209 (2015). 
36 Roland Smith & Paul B. Marrow, The Changing Nature of Leadership in Law Firms, https://pdfs.semantic 

scholar.org/817e/d2e152c0381103cd88b3a83b2260c388d870.pdf (last visited Sept. 14, 2017). 
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degree programs, and legal skills programs.37 It is noteworthy, however, that only 8% of ABA-

accredited law schools in the United States offer courses catered specifically to in-house legal 

practice.38 The emerging challenges now facing the legal profession will mandate an increased 

emphasis on leadership skills.39 Although major law firms are spearheading change in this area, 

all lawyers, especially in-house counsel, must respond to the need for increased leadership 

capabilities.40  

 

The increased need for leadership proficiencies is chiefly evident for lawyers employed in the 

position of in-house general counsel. To thrive as successful leaders in general counsel positions, 

lawyers must cultivate new techniques for solving complex problems and working in 

interdisciplinary teams.41 As noted by Rhode, the successful resolution of existing leadership 

challenges will require strategies along two separate dimensions: (a) methods for identifying and 

addressing lawyers’ leadership weaknesses, and (b) practices for developing and cultivating 

leadership objectives in an effective manner.42 Leadership development will become increasingly 

crucial for individuals working in the position of in-house general counsel.43 

 

In summary, two important features were evident from the literature about the role of leadership 

in in-house legal practice: (a) effective leadership skills will constitute an indispensable tool for 

addressing the diverse challenges of modern in-house corporate legal practice, and (b) despite 

recent progress, many in-house attorneys often lack the leadership preparation, abilities, and 

comfort necessary to meet these challenges. The resolution of these leadership challenges will call 

for new techniques geared toward the development and cultivation of leadership skills.  

 

III. Research Design and Methodology 

 

A. Panelist Selection 

 

The selection of suitable experts to serve as study participants is a critical component of the Delphi 

design.44  Delphi researchers have selected study participants based on a range of qualifications, 

including professional publications, education, professional qualifications, years of work 

experience, project involvement, and licensures.45  Participants in this study needed to meet 4 

eligibility criteria: (a) possess a juris doctor degree from an ABA-accredited law school located in 

the United States; (b) possess a license to practice law in at least 1 state; (c) possess at least 5 years 

                                                           
37 Mottershead & Magliozzi, supra note 27; Trezza, supra note 29. 
38 Lovett, supra note 8. 
39 Trezza, supra note 29. 
40 Id. 
41 Cochran, supra note 26. 
42 Rhode, supra note 32. 
43 Bird & Orozco, supra note 1. 
44 Sinead Keeney, Felicity Hasson, & Hugh P. McKenna, A Critical Review of the Delphi Technique as a Research 

Methodology for Nursing, 38 INT’L J. NURS. STUD. 195, 196 (2001) (Rather than selecting participants using 

representative random samples, Delphi researchers select participants based on their expertise with the issue(s) 

involved in the study). 
45 Jasvir S. Bahl, James Dollman, & Kade Davison, The Development of a Subjective Assessment Framework for 

Individuals Presenting for Clinical Exercise Services: A Delphi Study. 19 J. SCI. & MED. SPORT. 872 (2016); Sinem 

Mollaoglu, Anthony Sparkling, & Sean Thomas, An Inquiry to Move an Underutilized Best Practice Forward: 

Barriers to Partnering in the Architecture, Engineering, and Construction Industry, 46 PROJ. MGMT. J. 69 (2015). 
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of business industry experience, and (d) currently serve in the role of in-house general counsel for 

an organization headquartered in the United States.  I identified participants for this study using 

the professional networking site LinkedIn.  Thirty-nine in-house general counsel who satisfied the 

study eligibility criteria agreed to participate in the study.  Of the 39 individuals who agreed to 

participate in the study, 19 participated in all 3 rounds of the study. 

 

B. Data Collection and Data Analysis 

 

1. The First Round 

 

I developed the first round questionnaire based on a review of the existing literature, a field test of 

the questionnaire, and other peer feedback.  To address the theme of the role of leadership in in-

house legal practice, and to develop techniques for altering unreceptive managerial viewpoints 

toward the strategic value of law within the corporate setting, I asked panelists to provide 

recommendations in response to the following open-ended question in Round 1:  What behaviors 

will in-house lawyers need to display to be viewed as valued participants on management-level 

teams?  The instructions asked panelists to provide a minimum of 3 – 5 recommendations in 

response to the question, along with a short description for each recommendation.  The study 

panelists generated 112 recommendations in response to the open-ended question. 

 

I used thematic content analysis to analyze and code participants’ first round responses according 

to key themes.  I employed constant comparison to search for commonly used words/phrases and 

group similar items into tentative categories.  I adjusted the codes and categories each time I 

received another response to the first round questionnaire.  The recommendations provided by the 

panelists in response to the open-ended question led to the creation of ten theme statements 

spanning the following sub-categories: proactive problem solving, adaptability, knowledge of law 

and business strategy, calm and decisive under pressure, empathy, engagement, communication, 

integrity and accountability, approachability, professionalism. Table 1 contains an overview of the 

relevant Round 1 results. 

 

Table 1 

 

First Round Coding Results 

 
Code category/description Frequency 

Proactive problem solving  14 

Adaptability 5 

Knowledge of law and business strategy  16 

Calm and decisive under pressure 13 

Empathy 22 

Engagement  10 

Communication 12 

Integrity and accountability 13 

Approachability 2 
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Professionalism 5 

 

 

2. The Second Round 

 

The second-round questionnaire included the 8 statements derived from panelists’ responses to the 

first round questionnaire.  Panelists rated each statement on the second round questionnaire against 

2 separate 5-point Likert scales: desirability and feasibility.  The scale measuring desirability 

ranged from (1) highly undesirable to (5) highly desirable, whereas the scale measuring feasibility 

ranged from (1) definitely infeasible to (5) definitely feasible.  The instructions asked panelists to 

explain their reasoning if they applied a rating of 1 or 2 to a statement on either the desirability or 

the feasibility scale.  The second round questionnaire included a list of references and definitions 

to provide panelists with clarity as to the meaning of each item on the desirability and feasiblity 

scales respectively (see Appendix A). Any statement where the collective frequency of panelists’ 

top 2 responses (rating of 4 or 5) was 70% or higher on both the desirability and feasibility scale 

would pass on to the third round.  Setting the level of consensus at 70% set a comparatively high 

bar indicating that a substantial majority leaned toward consensus.  As indicated in Table 2, 6 of 

the 8 statements satisfied the 70% threshold and passed to Round 3.  The panelists in Round 2 also 

provided a diverse assortment of optional comments and explanations of their reasoning (see 

Appendix B).  

 

Table 2 

 

Round 2 Ratings 

 
Statement Desirability 

rating % 

Feasibility 

rating % 

In-house counsel displaying their value as participants on management level teams 

by proactively finding solutions to company problems. 
91% 65% 

In-house counsel displaying their value as participants on management level teams 

by exhibiting adaptability in the face of change. 

100% 78% 

In-house counsel displaying their value as participants on management level teams 

by possessing extensive knowledge of the legal and business issues affecting the 

company. 

100% 91% 

In-house counsel displaying their value as participants on management level teams 

by exercising calm judgment under pressure. 

96% 87% 

In-house counsel displaying their value as participants on management level teams 

by supporting the views, perspectives, and concerns of others. 
78% 61% 

In-house counsel displaying their value as participants on management level teams 

by actively engaging in business processes. 

100% 74% 

In-house counsel displaying their value as participants on management level teams 

by exhibiting strong communication skills. 

96% 87% 

In-house counsel displaying their value as participants on management level teams 

by exhibiting accountability and integrity. 

96% 91% 

In-house counsel displaying their value as participants on management level teams 

by maintaining a friendly and approachable demeanor. 

96% 91% 



46 
 

In-house counsel displaying their value as participants on management level teams 

by bringing professionalism to their work and conduct w/others. 

91% 91% 

 

3. The Third Round 

 

The third-round questionnaire included the 6 statements that carried over from Round 2. The 

panelists rated each statement against the other 2 scales: importance and confidence.  The scale 

measuring importance ranged from (1) most unimportant to (5) very important, whereas the scale 

measuring confidence ranged from (1) unreliable to (5) certain.  Comparable to Round 2, the third-

round questionnaire included a list of references and definitions to provide panelists with clarity 

as to the meaning of each item on the importance and confidence scales respectively (see Appendix 

A).  The instructions once again asked panelists to explain their reasoning if they applied a rating 

of 1 or 2 to a statement on either the importance or the confidence scale.  As indicated in Table 3, 

5 of the 6 statements satisfied the 70% threshold for both importance and confidence.  Similar to 

Round 2, the panelists in Round 3 provided a diverse assortment of optional comments and 

explanations of their reasoning (see Appendix B).  

 

Table 3 

 

Round 3 Ratings 

 
Statement Importance 

rating % 
Confidence 

rating % 

In-house counsel displaying their value as participants on management level 
teams by exhibiting accountability and integrity. 

95% 100% 

In-house counsel displaying their value as participants on management level 
teams by possessing extensive knowledge of the legal and business issues 
affecting the company. 

95% 79% 

In-house counsel displaying their value as participants on management level 
teams by bringing professionalism to their work and conduct w/others. 

79% 68% 

In-house counsel displaying their value as participants on management level 
teams by exhibiting adaptability in the face of change. 

84% 63% 

In-house counsel displaying their value as participants on management level 
teams by actively engaging in business processes. 

84% 79% 

In-house counsel displaying their value as participants on management level 
teams by maintaining a friendly and approachable demeanor. 

79% 68% 

In-house counsel displaying their value as participants on management level 
teams by exercising calm judgment under pressure. 

89% 79% 

In-house counsel displaying their value as participants on management level 
teams by exhibiting strong communication skills. 

95% 89% 

 

C. Exploring the Results 

 

The key findings of this study, depicted by the theme statements contained in Table 3, represent a 

consensus by the study panel on behaviors in-house lawyers will need to display to be viewed as 

valued participants on management-level teams. The displays of these behaviors by in-house 

lawyers, in turn, represent a subset of techniques for altering unreceptive managerial viewpoints 

toward the strategic value of law within the corporate setting.  The findings suggest that in-house 
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lawyers should display strong communication skills, accountability and integrity, and calm 

judgment under pressure ahead of efforts to bring professionalism to their work or to maintain an 

approachable demeanor. A review of non consensus items (items failing to reach the 70% 

consensus threshold on at least one scale) must fall alongside the final consensus items, as both 

sets of items highlight the areas where organizations should direct limited time and resources in 

conjunction with behaviors that will help in-house lawyers to be viewed as valued participants on 

management-level teams. 

 

1. Proactive Problem Solving 

 

The collective ratings supplied by the panelists in Round 2 indicated a high level of agreement for 

desirability but a low level of agreement for feasibility in connection with in-house counsel 

displaying their value as participants on management level teams by proactively finding solutions 

to company problems.46 Unfortunately the explanations of reasoning and optional comments 

provided by the panelists fail to provide any substantial clarity to the low feasibility rating. One 

panelist did note that the statement seemed to confuse the role of in-house counsel. This comment 

may serve as a reminder that although modern in-house legal practice will require general counsel 

to possess competencies in leadership, emotional intelligence, relationship building, and other 

competencies, some general counsel continue to see legal knowledge and legal acumen as their 

sole areas of responsibility. Another panelist noted that the legal department cannot solve all 

organizational problems. If other panelists interpreted the statement regarding in-house counsel 

displaying their value by proactively finding solutions to company problems to mean that legal had 

sole responsibility for resolving organizational difficulties, rather than shared responsibility with 

other departments, this may serve as a potential explanation for the low feasibility ratings. 
 

2. Adaptability 

 

The collective ratings supplied by the panelists in Rounds 2 and 3 indicated high ratings for 

desirability, feasibility, and importance but low ratings for confidence in connection with in-house 

counsel displaying their value as participants on management level teams by exhibiting 

adaptability in the face of change. Despite high ratings in three of the four areas, the comments 

and explanations supplied by the panelists illustrate the need for in-house counsel to approach the 

issue of adaptability with caution. One panelist commented that adaptability, though useful, cannot 

come at the expense of increasing potential legal vulnerabilities of the organization. Another 

panelist questioned the usefulness of adaptability as a means for in-house counsel to display their 

value on management level teams due to the potential difficulties in finding appropriate 

opportunities to demonstrate adaptability. A third panelist noted that the skill lies in reducing risk 

creatively rather than overstating risk for effect or downplaying risk to support management’s 

agenda. These comments reflect and illustrate the pressures placed upon in-house counsel to 

constantly support executive decisions, pressures that may lead in-house lawyers to disregard 

critical pieces of information and thereby undermine risk management strategies.47 

                                                           
46 High level of agreement indicates the collective ratings supplied by the panel met or exceeded the 70% measure of 

consensus established for the Delphi study. Low level of agreement indicates that the collective ratings supplied by 

the panel did not meet or exceed the 70% measure of consensus established for the Delphi study. 
47 Laura A. Kaster, Improving Lawyer Judgment by Reducing the Impact of "Client-Think," 67 DISPUTE RES. J. 56, 

56 (2012). 
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3. Knowledge of Law and Business Strategy 

 

The collective ratings supplied by the panelists in Rounds 2 and 3 indicated high levels of 

agreement with the desirability, feasibility, importance, and confidence of in-house counsel 

displaying their value as participants on management level teams by possessing extensive 

knowledge of the legal and business issues affecting the company. These findings support research 

by other scholars emphasizing the importance of in-house counsel possessing both legal 

knowledge and business knowledge.48 As one panelist indicated, a genuine understanding of what 

the organization does will allow the in-house lawyer to better tailor his or her efforts to assist the 

organization in achieving its objectives. 

 

4. Calmness under Pressure 

 

The collective ratings supplied by the panelists in Rounds 2 and 3 indicated high ratings for 

desirability, feasibility, importance, and confidence of in-house counsel displaying their value as 

participants on management level teams by exercising calm judgment under pressure. Despite the 

high ratings, however, the comments provided by several of the panelists emphasize the diversity 

in viewpoints related to such an approach. One panelist noted that calmness under pressure cannot 

be demonstrated on a consistent basis. Other panelists noted that the feasibility of such a technique 

is highly contingent on the personality of the in-house counsel. Another panelist cautioned that 

while there is value to a calm demeanor, in-house counsel cannot come across as unemotional.  

 

5. Empathy 

 

The collective ratings supplied by the panelists in Round 2 indicated a high level of agreement for 

desirability but a low level of agreement for feasibility in connection with in-house counsel 

displaying their value as participants on management level teams by supporting the views, 

perspectives, and concerns of others. This finding highlights an area of potential resistance 

confounding the efforts described by Bagley and Roellig and Lovett respectively surrounding 

efforts by general counsel to encourage managers to assume more participatory, hands-on roles in 

legal affairs affecting their organizations.49 One panelist commented that it is not the job of the in-

house lawyer to support viewpoints but rather to provide legal guidance. This comment serves as 

a reminder that not all in-house lawyers, even those serving in the role of general counsel, may 

believe that their roles and responsibilities go beyond the delivery of legal advice. Another panelist 

noted that managers should not expect in-house counsel to suppress their own judgment and 

independent thoughts.  

 

6. Engagement 

 

The collective ratings supplied by the panelists in Rounds 2 and 3 indicated high levels of 

agreement with the desirability, feasibility, importance, and confidence of in-house counsel 

                                                           
48 Helena Haapio, Business Success and Problem Prevention through Proactive Contracting: A Proactive Approach, 

49 SCAND. STUD. L. 149, 180 (2015); Mottershead & Magliozzi, supra note 27. 
49 Constance E. Bagley & Mark D. Roellig, The Transformation of General Counsel: Setting the Strategic Legal 

Agenda (2013, January 8), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2201246; Lovett, supra note 8.   



Rocky Mountain Law Journal 

 

49 
 

displaying their value as participants on management level teams by actively engaging in business 

processes. One panelist noted that feasibility depends on the receptivity of the business team to the 

involvement by in-house counsel. This comment denotes an important consideration that managers 

may view the presence of in-house counsel with annoyance, suspicion, or trepidation. By the same 

token, members of the legal department may view extensive involvement in business processes as 

falling outside their primary areas of responsibility.  

 

7. Communication 

 

The collective ratings supplied by the panelists in Rounds 2 and 3 indicated high levels of 

agreement with the desirability, feasibility, importance, and confidence of efforts by in-house 

counsel to display their value as participants on management level teams by exhibiting strong 

communication skills. These findings are consistent with the literature. The exercise of good 

communication skills is a critical leadership attribute in a legal context.50 The prevention and 

mitigation of conflict between lawyers and managers will require the integration of the knowledge 

and abilities of each group through communication and collaboration.51  

 

8. Integrity and Accountability 

 

The collective ratings supplied by the panelists in Rounds 2 and 3 indicated high levels of 

agreement with the desirability, feasibility, importance, and confidence of efforts by in-house 

counsel to display their value as participants on management level teams by exhibiting 

accountability and integrity. These findings are consistent with research by Das, Pepper, and 

Remus respectively, who indicated that the professional and fiduciary duties that company lawyers 

owe to the organization require the exercise of integrity and professional judgment.52 Despite the 

high ratings, the comments suggest that in-house counsel must approach participation on 

management level teams with caution. Mistrust of the legal profession, or interpersonal conflicts 

stemming from differences in training and education, may lead some managers to view the 

participation of attorneys as a form of meddling in managerial affairs. Other comments suggest 

that in-house counsel may face difficulties in consistently meeting expectations in this area. The 

findings also highlight the tension and potential for conflict stemming from corporate lawyers’ 

dual obligations to the legal profession and to the company. 

 

9. Approachability 

 

The collective ratings supplied by the panelists in Rounds 2 and 3 indicated high ratings for 

desirability, feasibility, and importance but low ratings for confidence in connection with in-house 

counsel displaying their value as participants on management level teams by maintaining a friendly 

and approachable demeanor. Similar to calmness under pressure, the comments provided by the 

panel with respect to approachability highlight a variety of important considerations. Several 

                                                           
50 MAUREEN BRODERICK, THE ART OF MANAGING PROFESSIONAL SERVICES: INSIGHTS FROM LEADERS OF THE 

WORLD'S TOP FIRMS (2010). 
51 Haapio, supra note 48. 
52 Dana Remus, Hemispheres Apart: A Profession Connected, 82 FORDHAM L. REV. 2665 (2014); Kush Das, Un-

Privileged Industry: Assessing the Detriments of an Independent Compliance Office in Health Care Fraud 

Litigation, 27 GEO. J. L.  ETHICS, 485 (2014); Stephen Pepper, 3 Dichotomies in Lawyers' Ethics (with Particular 

Attention to the Corporation as Client), 28 GEO. J. L. ETHICS. 1069 (2015). 
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panelists noted that while it is important for others to view in-house counsel as approachable, 

approachability cannot come at the cost of in-house counsel sacrificing his or her obligations to 

serve the best interests of the corporation. This comment highlights an important aspect of 

organizational conflict with respect to tensions between managers and company lawyers, wherein 

in-house lawyers will routinely face pressures to support the decisions or activities of their non 

lawyer colleagues.53 In contrast, another panelist indicated that there is no harm in approachability. 

Yet another panelist expressed doubt as to whether approachability and demeanor can sway 

managerial views toward the legal department. A potential takeaway is that although such 

behaviors may lead to a more pleasant working environment, they may lack the force necessary to 

alter the factors that typically drive interpersonal conflict between lawyers and managers. 

 

10. Professionalism 

 

The collective ratings supplied by the panelists in Rounds 2 and 3 indicated high ratings for 

desirability, feasibility, and importance but low ratings for confidence in connection with in-house 

counsel displaying their value as participants on management level teams by bringing 

professionalism to their work and conduct. Only one panelist provided a comment in response to 

this statement, indicating that professionalism is a basic requirement of the job. This comment may 

reflect the possible viewpoint that emphasizing expectations that managers may already have 

regarding conduct of the legal department may function as an inferior means of changing those 

same managerial perspectives toward legal strategy. 

 

IV. Significance of the Study 

 

The findings in this study have potential implications for leadership development, behavior, and 

change management throughout multiple levels of the organization. Integrating the techniques 

identified in this study into the development of coaching practices, team building sessions, or other 

collaborative exercises may lead to: (a) decreased managerial burnout, absenteeism, and turnover 

due to organizational conflict with in-house counsel; (b) reduced anxiety stemming from 

organizational conflict between managers and in-house counsel; and, (c) decreased workplace 

resistance between managers and in-house counsel.  Because managers’ viewpoints toward in-

house counsel may include perceptions that attorneys have excessive authority over decisions 

affecting the employer-employee relationship,54 the exercise of certain behaviors by in-house may 

help to diminish managerial stress and anxiety by illuminating the roles and responsibilities of in-

house counsel regarding authority over decisions affecting the employer-employee relationship.  

The alleviation of these managerial concerns may help reduce organizational conflict between 

managers and in-house counsel. The improvements to employee satisfaction generated by 

clarifications in the roles and responsibilities of in-house counsel may help to cut managerial 

burnout, absenteeism, and turnover due to organizational conflict with in-house counsel.  

 

V. Conclusion 

 

                                                           
53 Eli Wald, In-House Risk (U Denver Legal Studies Research Paper No. 15-51), https://papers.ssrn.com/sol3/ 

papers.cfm?abstract_id=2667157## 
54 Lovett, supra note 8, at 131. 
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The specific problem that I addressed in this study is that managers hold unreceptive viewpoints 

toward the strategic value of law within the corporate setting.  Although in-house general counsel 

working across business industries in the United States are in a position to develop techniques for 

altering unreceptive managerial viewpoints toward the law, a lack of consensus exists among them 

with respect to techniques that will alter unreceptive managerial viewpoints toward the strategic 

value of law within the corporate setting.  To address the role of leadership in in-house legal 

practice, and to develop techniques for altering unreceptive managerial viewpoints toward the 

strategic value of law within the corporate setting, the first question in Round 1 solicited panelists’ 

recommendations in response to the following open-ended statement:  What behaviors will in-

house lawyers need to display to be viewed as valued participants on management-level teams? 

The final list of theme statements generated by the study panel in Round 3 encompassed the 

following: (a) exhibiting accountability and integrity; (b) possessing extensive knowledge of the 

legal and business issues affecting the company; (c) bringing professionalism to their work and 

conduct w/others; (d) exhibiting adaptability in the face of change; (e) actively engaging in 

business processes; (f) maintaining a friendly and approachable demeanor; (g) exercising calm 

judgment under pressure, and (h) exhibiting strong communication skills. 

 

The key findings of this study represent a consensus by the study panel on behaviors in-house 

counsel will need to display to be viewed as valued participants on management-level teams. These 

behaviors, in turn, represent a subset of techniques for altering unreceptive managerial viewpoints 

toward the strategic value of law within the corporate setting. The findings suggest that in-house 

lawyers should display strong communication skills, accountability and integrity, and calm 

judgment under pressure ahead of efforts to bring professionalism to their work or to maintain an 

approachable demeanor, 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX A 

 

Desirability Scale: 

 

(1) – Highly Undesirable: Will have major negative effect 

(2) – Undesirable: Will have a negative effect with little or no positive effect 

(3) – Neither Desirable nor Undesirable: Will have equal positive and negative effects 
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(4) – Desirable: Will have a positive effect with minimum negative effects 

(5) – Highly Desirable: Will have a positive effect and little or no negative effect 

 

Feasibility Scale: 

 

(1) – Definitely Infeasible: Cannot be implemented (unworkable) 

(2) – Probably Infeasible: Some indication this cannot be implemented  

(3) – May or May Not be Feasible: Contradictory evidence this can be implemented 

(4) – Probably Feasible: Some indication this can be implemented 

(5) – Definitely Feasible: Can be implemented 

 

Importance Scale: 

 

(1) – Most Unimportant: No relevance to the issue 

(2) – Unimportant: Insignificantly relevant to the issue 

(3) – Moderately Important: May be relevant to the issue 

(4) – Important: Relevant to the issue 

(5) – Very Important: Most relevant to the issue 

 

Confidence Scale: 

 

(1) – Unreliable: Great risk of being wrong 

(2) – Risky: Substantial risk of being wrong 

(3) – Not Determinable: Information needed to evaluate risk is unavailable 

(4) – Reliable: Some risk of being wrong 

(5) – Certain: Low risk of being wrong 

 

 

 

 

 

 

 

 

 

 

 

 

 

APPENDIX B 

 

Round 2 – Explanations of Reasoning  

 

Explanations of Reasoning 

Statement Explanation of Reasoning Generated by Panelist 
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In-house counsel displaying their value as 
participants on management level teams by 
exercising calm judgment under pressure. 

Not something that can be routinely demonstrated in 
a consistent basis.     To me, this seems like much 
more of an intangible attribute developed over time 
 

In-house counsel displaying their value as 
participants on management level teams by 
supporting the views, perspectives, and 
concerns of others. 

Not our job to support views but provide legal 
guidance 
 

In-house counsel displaying their value as 
participants on management level teams by 
proactively finding solutions to company 
problems. 

Seems to confuse the role of in-house counsel. 
 

 

Round 2 – Optional Comments 

Statement Optional Comment Generated by Panelist 

In-house counsel displaying their value as 
participants on management level teams by 
actively engaging in business processes. 

Feasibility based on how receptive the business team 
is to legal involvement in business issues. 

In-house counsel displaying their value as 
participants on management level teams by 
actively engaging in business processes. 

Assuming, of course, that counsel has a place in the 
business processes and that participation isn’t only for 
that sake. 

In-house counsel displaying their value as 
participants on management level teams by 
actively engaging in business processes. 

Very dependent on type of services/products company 
provides and skills and experience of counsel. 

In-house counsel displaying their value as 
participants on management level teams by 
actively engaging in business processes. 

This depends on the company/leaders; and whether 
they are open to input.  There should be no 
impediments to finding a way to add value in 
operations or infrastructure outside of strictly law, but 
not all managers will accept a lawyers help. 

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting adaptability in the face of 
change. 

Adaptability is good but not to the detriment of the 
company becoming legally vulnerable. 

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting adaptability in the face of 
change. 

Difficult to find opportunities to demonstrate 
adaptability, definitely can’t plan for it. 

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting adaptability in the face of 
change. 

Not a 5 because adaptability in approach should not 
be mistaken for variability in risk requirements.   

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting accountability and integrity. 

Very difficult to develop on a consistent basis; more 
something developed naturally over time. 
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In-house counsel displaying their value as 
participants on management level teams by 
exhibiting accountability and integrity. 

Also nonnegotiable as a value proposition 

In-house counsel displaying their value as 
participants on management level teams by 
exercising calm judgment under pressure. 

Very subjective in terms of feasibility – entirely 
depends on the personality of the counsel. 

In-house counsel displaying their value as 
participants on management level teams by 
exercising calm judgment under pressure. 

Clearly the goal but first off lawyers are human and 
will not meet  all expectations every time; second the 
quality of the lawyer will vary. 

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting strong communication skills. 

Similar to the (21), this is a very individualized 
capability. 

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting strong communication skills. 

Not all lawyers have strong communication skills or 
people skills. 

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting strong communication skills. 

Should be a part of the value proposition though there 
will always be some variability in skill level even with 
training of lawyers.  

In-house counsel displaying their value as 
participants on management level teams by 
possessing extensive knowledge of the legal 
and business issues affecting the company. 

Extensive knowledge results from extensive time 
spent working in/for the company; feasibility based on 
work ethic. 

In-house counsel displaying their value as 
participants on management level teams by 
possessing extensive knowledge of the legal 
and business issues affecting the company. 

See response for #20 

In-house counsel displaying their value as 
participants on management level teams by 
maintaining a friendly and approachable 
demeanor. 

As in above, very individualist qualities of the counsel. 

In-house counsel displaying their value as 
participants on management level teams by 
maintaining a friendly and approachable 
demeanor. 

I think this is important but sometimes legal does have 
to be the bad guy. 

In-house counsel displaying their value as 
participants on management level teams by 
maintaining a friendly and approachable 
demeanor. 

Should be feasible but I can’t speak for all lawyers 

In-house counsel displaying their value as 
participants on management level teams by 
maintaining a friendly and approachable 
demeanor. 

Attorneys need to be approachable and friendly but 
his alone is not likely to sway opinions of managers on 
the value of the department. I once had a CEO tell me 
that I was too well liked in the organization.  In her 
opinion, people needed to fear the General Counsel – 
and the fact that I was approachable and likeable 
made her think I wasn’t doing my job. 
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In-house counsel displaying their value as 
participants on management level teams by 
supporting the views, perspectives, and 
concerns of others. 

Can be a positive, provided in-house counsel is not 
expected to suppress its own judgment and 
independent thoughts. 

In-house counsel displaying their value as 
participants on management level teams by 
supporting the views, perspectives, and 
concerns of others. 

Clearly part of the values not a 5 because not all 
lawyers are capable of doing so 

In-house counsel displaying their value as 
participants on management level teams by 
proactively finding solutions to company 
problems. 

Clearly core value except not all problems can be 
solved in the legal department nor should the value 
metrics be did you solve our problems when change in 
the culture or management themselves is needed. 

In-house counsel displaying their value as 
participants on management level teams by 
bringing professionalism to their work and 
conduct w/others. 

Core value                                                                                                                                                                      

In-house counsel displaying their value as 
participants on management level teams by 
bringing professionalism to their work and 
conduct w/others. 

“Professionalism” has a negative impact when dealing 
with low level employees.  They have been trained to 
dislike lawyers.  With these employees, a more “laid 
back” approach is better. 

 

Round 3 – Explanations of Reasoning 
 

Statement Explanation of Reasoning Generated by Panelist 

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting adaptability in the face of 
change. 

Does not seem like it will resolve the issue or any facet 
of it.         

In-house counsel displaying their value as 
participants on management level teams by 
actively engaging in business processes. 

Depends on the nature of the business and the skills 
and experience/competence of attorney              

In-house counsel displaying their value as 
participants on management level teams by 
maintaining a friendly and approachable 
demeanor. 

Doubtful it will resolve the issue or any facet of it. 

 

Round 3 – Optional Comments 

 

Statement Optional Comment Generated by Panelist 

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting accountability and integrity. 

Will work for most management but some will see 
lawyer as meddling 

In-house counsel displaying their value as 
participants on management level teams by 
possessing extensive knowledge of the legal 
and business issues affecting the company. 

Equally part of the value proposition for the lawyer.  
No one will take you seriously if you do not know what 
is happening or care enough to educate yourself. 
There is a difference between knowledge and 
expertise.   Sales contracts are similar across industries 
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to a lawyer but not to the client.  It is a 2-way street.  
Understanding what you sell or what your client does 
always you to better tailor ways to help them. 

In-house counsel displaying their value as 
participants on management level teams by 
bringing professionalism to their work and 
conduct w/others. 

Key part of basic requirement for job. 

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting adaptability in the face of 
change. 

Adaptability is a positive; however malleability is not.  
Your determination of risk is constant your ability to 
help the organization reduce a risk by creativity is the 
skill. Neither overstating risk for effect, or ignoring risk 
to benefit a manger’s agenda helps the company or 
the legal dept. in the long run. 

In-house counsel displaying their value as 
participants on management level teams by 
actively engaging in business processes. 

Precision, economy and relevance of advice and 
counsel will help ensure reception.                                                                                                                                                       

In-house counsel displaying their value as 
participants on management level teams by 
actively engaging in business processes. 

Of need for lawyer to be successful but also adds value 
for company                                                                                                                                                                      

In-house counsel displaying their value as 
participants on management level teams by 
maintaining a friendly and approachable 
demeanor. 

No risk in being civil 

In-house counsel displaying their value as 
participants on management level teams by 
maintaining a friendly and approachable 
demeanor. 

Friendly counsel is fine. I want competent, 
professional counsel. If that is Mr. Spock, so be it.                                                                                                                                            

In-house counsel displaying their value as 
participants on management level teams by 
maintaining a friendly and approachable 
demeanor. 

We are a service department you need to act like it. 
However friendly and approachable is not the same 
thing as pliable and unwilling to risk being unpopular. 
We are not here to be liked per se, so much as trusted 
and valuable. Being approachable and competent is 
the requirement.                                                                                                                                                             

In-house counsel displaying their value as 
participants on management level teams by 
exercising calm judgment under pressure. 

I want competent, professional counsel. If that is Mr. 
Spock, so be it!  

In-house counsel displaying their value as 
participants on management level teams by 
exercising calm judgment under pressure. 

Calmness is valuable but it is not the same as 
unemotional.  Involvement and engagement do 
require some level of emotional investment.  
However, no one is benefitted from a lack of control.  

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting strong communication skills. 

My scores equate “strong” with “excellent.”  “Strong” 
could just mean forceful. There is a time and place for 
forcefulness but it shouldn’t be every encounter.                                                                                                                                                           

In-house counsel displaying their value as 
participants on management level teams by 
exhibiting strong communication skills. 

Not everyone is a great trainer or public speaker but 
being able to communicate both orally and in writing 
are prerequisites                          

 



Rocky Mountain Law Journal 

 

57 
 

 

 

 


